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Board, Benjamin B. Lipton, presents a picture of the many forms of misconduct 
that accompany “concerted activities” under the National Labor Relations Act 
His article, which appears at page 299, illustrates the positions taken by the Board 
and the courts in determining what conduct is protected and which is not. 


sJenjamin B. Naumoff, acting assistant director for the National 
Labor Relations Board’s Second Region, outlines the rules of procedure and 
evidence used in representation proceedings before the Board. This article is 
especially helpful because the National Labor Relations Act is silent with respect 
to the procedural rules to be used by the Board. See page 305. 
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Is there any discernible trend towards less frequent intervention 
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answer this question, 
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Cost of Living 


Manufacturing 
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Hours 


industrial 
Production 


INDEX, 1947-49+100 


UP. Consumer prices continued to rise for the seventh con- 
secutive month, and in March a new all-time high of 118.9 
(1947-1949 100) was established. This was a 0.2 per cent 
increase over February and 3.7 per cent higher than a yeas 
ago. Although food prices declined 0.4 per cent it was not 
enough to offset increases in all other major groups of goods 


and services. 


DOWN. In March, average weekly earnings dropped a bit 
from February and were $82, or 41 cents less than the previous 
month. They were, however, $3.22 above weekly earnings of 
March, 1956. The drop was due to a reduction in the number ot 
hours worked rather than average hourly earnings. The work 
week was 40 hours in March, 0.2 hours less than in February, 
which is contrary to the usual slight seasonal rise normal for 
this period. Hourly earnings were unchanged in March and 
were the same as in February, $2.05 


NO CHANGE. [Industrial production has remained steady at 
146 (seasonally adjusted, 1947-1949 100) for the first quarte: 
of 1957. Minerals more than made up for the slight decrease in 
durable manutactures, while nondurables remained unchanged 
Industrial production during the first quarter of 1956 was but 142. 
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UP. Total civilian employment increased somewhat more than 
seasonally between February and March and was 63.8 million 
During this same period unemployment declined—seasonally 
to 2.8 million or by 300,000. Unemployment was 4.3 per cent 
of the civilian labor force of 66.7 million. Nonagricultural em 
ployment accounted for 58.4 million as compared to 57.9 million 
in February and 57.4 million in March, 1956 
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Stock UP. As of April 18, stock prices during April continued 
tood at 


to move up on the Dow-Jones averages. Industrials 
Prices $88: rails, however, declined during April but finished better 
than at the close of March and were 145 Utilities were 72'4 
and steady 
In April, stock prices on the Securities and Exchange Com 
mission’s composite index rose to 338.6, the best showimg of 


the vear 
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shehtly between February and 


erso al mcome ros 
Personal UP. Persona y 

March, by $1 billion and was $337.6 billion Labor meome 
Income accounted for $241.17 billion of this which was an increase ot 


$500 million in March as compared to February, and $14.2 
billion more than im March, 1956 
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Consumer DOWN. Total consumer credit outstanding in February de- 
clined $400 million and was $40 billion as compared to $40.9 

Credit billion in January. Once again automobile paper accounted for 
about half of the $31.2 billion of installment credit outstanding 
Personal loans accounted for $7.25 billion of installment credit 
during February, also. During February $2.95 billion in install 
ment credit was extended and $3.01 billion repaid. 


Construction DOWN. ‘Total new construction expenditures (seasonally 


adjusted) dipped slightly in March and stood at $44.3 billion 
Private outlays remained unchanged, at the same rate as in 
January and February, and were $30.3 billion in March. Public 
expenditures did decline and were $14.1 billion, or $400 million 
less than in February. Private nonfarm housing starts in- 
creased, though, but less than seasonally and the annual rate 
(seasonally adjusted) dropped 880,000 units. FHA commit 
ments showed an increase for the third successive month in Marcel: 
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Strikes UP. About the same number of new work stoppages began 
25 


in February as in January, 225. The workers directly affected 
by these new strikes also remained at the January level of 
60,000 workers. But the 350 strikes in effect during February 
idled 130,000 workers. Resumption of the longshoremen’s strike 
in Atlantic ports accounted for the month’s estimated idleness 
of 825,000 man-days as compared with 550,000 man-days in 
January. Strike activity in February was below that of the cor 
responding month in 1956, when disputes in the electrical manu 
facturing and aircraft industries largely accounted for 2,200,000 
man-days of idleness due to strikes 


Gross UP. The gross national product rose about $3 billion (sea 
sonally adjusted annual rate) between the end of 1956 and the 
National close of the first quarter of 1957 and stood at $427 billion. 


(ross private investment was the only major sector registering 


Product a decline, which was attributed to inventory changes. Personal 


consumption expenditures accounted tor $275 billion of the 


gross national product and federal government purchases of 
goods and services made up another $84.5 billion 
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Decisions of Courts and 
Administrative Agencies 








NLRB ORDERS The National Labor Relations Board 
may dismiss a remanded unfair labor practice order, which a court 
has set aside, without need of court approval, declared the 
United States Court of Appeals for the Fourth Cireuit at Richmond 
This court denied the Board’s request to withdraw an enforce 
ment petition based upon an order which had been remanded by 
the court earlier. The court did not wish to establish a precedent, 
requiring leave of the court to dismiss charges which were the 
basis of the remanded order. It is wtthin the administrative 
jurisdiction of the NILRB to dismiss them Vine Workers, 
District 50 v. NLRB, 32 Lapwor Cases © 70,619. 


COMPLIANCE POLICY—There will be no more excep 
tions to the National Labor Relations Board's policy that .union 
compliance with the filing requirements of the National Labor 
Relations Act may not be litigated in representation or unfair 
labor practice proceedings. Union compliance must be deter 
mined in a separate administrative proceeding. After evidence 
concerning a union’s compliance had been mistakenly heard, the 
NLRB granted an employer's request that the compliance issue 
raised be administratively determined. “This is, however, the 
last exception to be granted,” the Board declared. “In all future 
cases, we shall apply our policy strictly ... .”-Standard Cigar 
Company, CCH Lasokr Law Rerorts (Fourth Edition), Volume 
5, { 54,480. 


UNION SHOP CONTRACTS [id Indiana need a right 
to-work law? One wonders. A recent decision by a state court 
achieved the primary purpose of the subsequently passed statute 
which makes union membership as a condition of employment 
unlawful. The court held that it was against Indiana public 
policy for a union contract to require union membership as con 
dition of employment.— Snavely v. International Harvester Com 


pany, 32 LLawor Cases € 70,581 
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UNION BOYCOTT Inducing refusal of a subcontractor’s 
employees to install prehung doors, purchased by a housing 
fabricator from an out-of-state manufacturer, by a union was an 
unlawful secondary boycott. The facts that there was no labor 
dispute between the union and the manufacturer and that the 
subcontractor’s employees were union members bound not to 
handle these doors were not a valid defense to the secondary 
boycott charge, ruled the United States Court of Appeals for the 
Sixth Circuit.—NViAKB v. Carpenters & Joiners, Local 11, 32 Lapor 
Cases § 70,627. 


CHARGE AND COMPLAINT—A National Labor Rela 
tions Board charge, general in terms, is sufficient to support a 
complaint, the Board has ruled. Employees who alleged that 
they were discriminated against because they were not union 
members filed unfair labor practice charges against two unions. 
These charges were held sufficient to support a complaint against 
the unions and an employer for enforcing an unlawful union 
security agreement. The Board rejected the union’s contention 
that the charges failed to give them notice of the offenses alleged 
in the complaint, on the ground that the notice function is per 
formed by the complaint which is the first pleading in a case. 
Triboro Carting Corporation, CCH Lasor Law Reports (Fourth 
Edition), Volume 5, © 54,466. 


BACK-PAY AWARDS The National Labor Kelations 
toard has held in the past that a discriminatorily discharged 
employee satisfied his obligation to mitigate his loss of earnings 
if he made a reasonable effort to find work “substantially equiva 
lent” to the job from which he was fired. However, these efforts 
are not enough, according to the United States Court of Appeals 
at Cincinnati. In fixing the amount of back pay due a wrong- 
fully discharged worker, the NILRB must consider whether the 
worker attempted to obtain “satisfactory,” although lower-paid, 
employment in other fields. For this reason the court denied 
enforcement of a Board order and remanded the case with 
instructions to offset amounts which may have been lost as a 
result of the failure of the fired worker to obtain other jobs at 
lower rates of pay..-NLRB vw. Southern Silk Mills, Inc., 32 LAwor 
Cases { 70,605. 


JURISDICTIONAL DISPUTES~—— The National Labor 


Relations Board policy in determining disputes over work juris 


diction has been held not to comply with the statutory require- 
ments of the National Labor Relations Act, held the United 
States Court of Appeals for the Third Circuit. The law requires 
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the Board to attempt settlement prior to the issuance of an unfair 
practice order. The NILRB’s usual practice has been to find one 
of the two disputing unions not entitled to the work and to issue 
an unfair labor practice order in the event that the union refused 
to comply. The Board has refrained from affirmatively finding 
that the work in question was within the jurisdiction of the 
unoffending union; this, the court held, was a failure to find 
which union was entitled to the work as required by the NLRA 
NLRB v. Plumbers and Pipe fitters, 32 Lanor Cases © 70,585 


OVER-ALL BARGAINING UNIT In a clarification of 
its policy, the National Labor Relations Board has ruled that 
office clerks employed by wholesale concerns may be excluded 
from over-all bargaining units if one of the parties objects to 
their inclusion. This ruling by the Board rescinds its previous 
policy of rejecting such separation of retail or wholesale office 
clerks as unwarranted. The NILKB had departed from that 
policy in many instances and the new ruling clarifies the dis 
tinction previously found to exist between retail office clerks and 
those employed in wholesale businesses._-/nterstate Supply Com 
pany, CCH Lapror Law Reports (Fourth Edition), Volume 5, 
| 54,506. 


REFUSAL TO BARGAIN —\ union's certification by the 
National Labor Relations Board survived early repudiation by 
employees. Three months after the union was certified, a 
majority of the employee members voted to repudiate the union 
The employer broke off negotiations with the union and with 
drew preferential seniority which it had granted to union officials 
at the union’s request. The NLRB ordered the unfair labor 
practices of the employer stopped and the Seventh Circuit 
enforced the Board’s order. Notwithstanding repudiation by a 
majority of the employees, the employer is obligated to honor the 
certification for a reasonable period—normally, one year—held 
the court-—NLRB v. Proof Company, 32 Lanor Cases 4 70,584 


SUNDAY LABOR~ The conviction of a man who painted a 


relative’s house on Sunday, without pay, was reversed on appeal 


by a reviewing court, which held that the state criminal law for 


bidding “labor” on Sunday was intended to outlaw serious in 
terruptions of the repose and religious liberty of the community 
on Sunday. One who was not a professional painter is not a 
“Sabbath breaker.”—-People v. Deen, 32 Lator Cases 9 70,632 


NON-COMMUNIST AFFIDAVITS— An employer sought 
to have a two-year-old decree enforcing a National Labor Rela 
tions Board unfair labor practice order reviewed on the ground 
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that the complaining union had not filed the non-Communist affi 
davits required by the National Labor Relations Act. The federal 
appellate court for the Seventh Circuit at Chicago refused to con- 
sider the issue. The union's compliance status should have been 
raised before the Board two years before and failure to have done 
so was fatal——NLRB v. Wagner Iron Works, 32 Lasor Cases 
" 70,035. 


DISPUTES ON FOREIGN SHIPS—The United States 
Supreme Court declared that its examination of the Labor Man 
‘convinced that Congress did not 


‘ 


agement Relations Act left it 
fashion it to resolve labor disputes between nationals of other 
countries operating ships under foreign laws. The whole back 
ground of the Act is concerned with industrial strife between 
American employers and employees.” So saying, the Court 
refused to set aside an award rendered by an Oregon court against 
an American union which struck in support of a foreign ship's 
crew—-temporarily berthed in an American port—that demanded 
higher wages and was discharged. The union contended that 
the state was pre-empted from acting. The High Court noted 
“the possibilities of international discord,’ and held that the 
LMRA did not cover a dispute on a foreign vessel.—Benz v. 
Compania Naviera Hidalgo, S. A., 32 LABbor Cases © 70,615. 


CERTIFICATION Union certification protected an em 


ployer against a rival union’s recognition demands, even though 


it was more than a year old and the certified union was no longer 
active and had lost its majority status. The reason: Certification 
lasts until it is extinguished by the National Labor Relations 
Board, ruled the Fifth Circuit. The recognition strike by the 
raiding union was unlawful and it was liable for picketing damage. 

Parks v. Atlanta Printing Pressmen & Assistants Union, 32 Lanor 
Cases § 70,617. 


Jurisdictional Standards The Ninth Circuit declared that the 
Board was not. The NILRB’s jurisdictional 


The National Labor Relations Board, after standards are but policy statements. The 
pointing out that a revision of monetary jurisdiction of the Board is determined by 
jurisdictional standards would better effec- Congress in the sense that, as long as the 
tuate its policy “of limiting the exercise of Board acts within the statutory limits of 
its jurisdiction to enterprises whose opers the authority conferred by Congress, .the 
tions have, or at which labor disputes would ; 
have, a pronounced impact upon the flow 
of interstate commerce,” said in Jonesboro 
Gram Drying Cooperative, 110 NLRB &41, A union had caused an employer to dis 
that it had “determined that in future cases — criminatorily discharge a worker for alleged 
the Board will assert jurisdiction over dual unionism. After a hearing, an NLRB 
enterprises which annually meet one or trial examtner found that the union had 
more of the . . . standards * denied membership to the fired worker and 

The question arises whether the NLRB caused his discharge for not being a mem 
is bound by its own self-limiting standards. ber of the union. Among the defenses to 
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enforcement of the unfair labor practice 
order against it, the union claimed that the 
NLRB ought not to have asserted, in this 
case, the jurisdiction which it agrees the 
Board possesses. The reason: The Board 
should follow the jurisdictional standards 
which it freely adopted. The employer's 
business operations fell far below the Board's 
monetary standards. 

The Ninth Circuit rejected this argument 
in its enforcement of the Board’s order in 
NLRB v. Jones Lumber Company, 32 Lapor 
Cases § 70,620. The court was quick to 
point out that the Board did not proclaim 
that the business, in all 
smaller monetary 
templated, would never have sufficient im 
warrant the exercise 


NLRB. The 


these standards 


cases involving 


amounts than those con 
pact upon commerce to 
of the powers of the 
said: “The 
seems to have been to adopt a general rule 
that the Board could 
upon 


court 
purpose oft 
of thumb so con 


centrate its energies cause where the 
activities did have a substantial effect upon 
defined by the Act.” The 


within its statutory 


commerce as 
Board 
authority, whether or not 
within the limits of its policy, as long as 
it acts within the jurisdictional “terminals” 
conferred upon the NLRB by Congress. 


acts SCOpe ol 


it chooses to act 


The union has no right to challenge the 
any jurisdiction 


endowed | the 


exercise or nonexercise ot 


which Congress has 
the court concluded, and the courts 
with control 


prerogative, as it is one 


with 
Board, 
authority to 


are not vested 


such exercise of 


of policy 


Lockout v. Whipsaw 


May a low kout be used as a 
le tense to a Unton strike 
threatens the 
ployers’ interest in bargaining on a group 

Until the United 
decided the issue, 
between 

‘| he 

multiemployer 
lockout their 
against a strike 
union 


temporary 
tact whipsawing 
which destruction of em 
multiemployer—basis ” 

States Court 

there conflict 
of the courts of appeals 
that 


association 


Supreme 
decisions 


Court 


was some 
has 
members of a 


temporarily 


rule d 
may 
defense 
members by a 


employees as a 
against one of their 
which represents the employees of all the 
association's held that the 
lockout was permitted as a lawful counter 
whipsawing—"the 
a time the mem 
the 


members It 
against union 

process of striking one at 
bers of a multi-employer association” 


measure 


calculated purpose of which was successive 
and individual employer capitulation to umiot 


demands. 


Labor Relations 


The decision of the Court in NLRB 
Teamsters, Local 449, 32 Lanokw Cases © 70,593, 
reversed a holding of the United States 
Court of Appeals for the Second Cireunt 
The appellate court had reversed a National 
Labor Relations Board finding in the 
that the lockouts on the part of the associa 
tion members were lawtul 


Cant 


Kight employers in the linen-supply busi 
the membership of an 
ciation had 
on a multiemployer basis and had negotiated 


asso 


ness comprise 


which for 13 vears bargamed 
successive collective bargaining agreements 
with the 
its desire to open 


union The union gave notice ot 


negotiations for changes 
con 


Nego 


contract's 


as required by the contract, which 


tained an automatic renewal clause 
carried 
expiration date, 
pr keted the 
members The seven other 
laid off their truck 

that the laid-off 
recalled as 


trations were past the 


and the union struck and 
plant ot one of the association 
members there 
drivers, advising 


truck 


soon as the 


upon 
the union drivers 
would be union 
withdrew its picket line and ended the strike 
Negotiations continued, although the strike 
ended new agree 


was not Late r, when a 


signed, the union 


laid-off worker 


and 
and the 


normal 


reached 
strike 


and 


ment Was 
called off the 
recalled were 


were operations 


resumed 


filed an untair labor 
National Labor 


scvVven as 


Phe uliton 
with the 


practice 
Relations 
sociation mem 
that the lockout 
had interfered with the union's rights under 
the National Labor Relations Act (Section 
8(a)(1) (3)) \ 
the employers guilty of the 
The Board o 
finding that 


( harge 
Board 


hers, 


against the 


alleging temporary 


and trial examiner found 


ullamr practice 


charged verruled it trial 


examiner, although not spe 


cifically announced by the union “the strike 


agaist the one sarily carried 
vith it an threat of 
action against any or all of the 
of the Association.” Phe 
v. Labor Board, 23 | 
Ninth Circuit deci 


a strike by 


empiover nece 


mnplies future strike 
members 
Board cited Leonard 
" 67,089, a 
that 


against one employer 


other 


ABOR CASI 
ston, and concluded 
employees 
member of a multiemployer bargaining unit 
strike action against 
which threat, per # 


CCOnONIMK or 


constitutes “a threat of 
the other 


constitutes the type ot 


employers, 
opera 
tive problem at the plants of the 
tifie 

to a temporary lockout of employees.” The 
Vorand Brothers Bez 
erage Company v. NLRB, 23 | 
q 67,624, also decided the salnie year as the 
Leonard expressed vic 
those of the Ninth Cireuit 


nonstruch 


employers which legally ju their resort 


Seventh Cireuit, in 
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Ihe Court of Appeals for the Second Cir- 
cuit reversed the NLRB’s finding in the 
Teamsters case (29 Lapor Cases 9 69,753) 
on the ground that a temporary lockout of 
employees on a “mere threat of, or in antici- 
a strike,” could be justified only 


pation of, 
economic 


if there were unusual circumstances 
hardship; the f showed no 
justification for the lockout and, 
was an unfair labor practice. 


econom 
thus, it 


tacts 


Legislative history of the NLRA indi 
cates that there was no intent to prohibit 
strikes or lockouts as such, found the Su 
preme Court. The Second Circuit correctly 
observed that there is no express provision 
in the NLRA either prohibiting or author 
izing the lockout, noted the High Court. 

The Second Circuit rejected the “preser- 
vation of the integrity of the multi-employer 
bargaining unit as a justification for an 
employer lockout,” Multiemployer 
bargaining never received the express sanc 
tion of Congress, held the appellate court, 
which reasoned that had the Board “gone to 
the extreme lengths to which it now seeks 
to go im order to maintain the ‘stability 
of the employer unit’,” at the time the Taft- 
Hartley Act was enacted, it might be other- 
wise. However, Congress cannot be said 
to have given legislative approval to the 
present Board action. 

The Supreme Court rejected this reason- 
ing. The Court observed that proposals 
to limit or outlaw multiemployer bargaining 
were rejected by Congress when the Taft- 
Hartley Act was passed. Congress intended 
to permit the NLRB to decide questions 
involved in employer group bargaining. The 
compelling conclusion is that Congress in 
tended “that the Board should continue its 
established administrative practice of cer- 
tifying multi-employer units, and intended 
to leave to the Board’s specialized judgment 
the inevitable questions concerning multi 
employer bargaining bound to arise in the 
the Supreme Court quoted from 
opinion rendered in the 


also. 


future,” 
the dissenting 
Second Circuit’s ruling. 

One facet of the case, the Supreme Court 
clearly pointed out, was not presented for 
decision and consequently reserved 
until properly before the Court. 
Second Circuit's rejection of employer soli- 
darity as a justification for a lockout on 
the ground that the union strike constituted 
a withdrawal by the union from the multi- 
employer bargaining unit. The court of 
appeals vigorously argued that a union 
should be accorded the same freedom of 
voluntary withdrawal from a multiemployer 
bargaining unit as the Board has accorded 


298 


was 
It was the 


individual employers. sut the Supreme 
Court ruled that the facts showed that the 
union strike was not an attempt to with- 
draw from the multiemployer unit; on the 
contrary, the union continued to carry on 
negotiations until an agreement was reached 


and signed. 


Persistence 
Which Has Not Paid Off 


“Technique! . . It is the idiot 
those who are too weak 


name 
given to effort by 
= and well 
words of Leonard Bacon. 
advises one, as it did in 
American Airways, Inc., 32 
{ 70,610, to hire an attorney to 
oneself in an employee’s suit for reinstatement 


it might be, as in the 
Yet when a court 
Capero v Pan 

LABOR CASES 
represent 


it is just plain good advice, This employee, 
discharged a number of years ago, despite 
the repeated advice of the courts insists on 
He has lost con- 
continues to 


being his own attorney. 
sistently. But he doggedly 
demand reinstatement with back pay. 


The first action was begun back in 1947 
when this employee, together with others, 
sued wages allegedly due under 
a union contract. He also sought damages 
and claimed reinstatement with full pay and 
full seniority rights as well. The action was 
dismissed and he was the only party to 
appeal. The First Circuit Court of Appeals 
affirmed the dismissal in 1952, 21 LaApor 
Cases § 66,871, but reserved to the district 
court the power to take further proceedings 
in connection with the portion of the claim 
on dismissal in alleged violation of the col- 
lective bargaining agreement. 


to collect 


In 1955 a second action was begun based 
substantially on the same The 
court said: “Plaintiff stubbornly refuses to 
opened tor 


groundss 


avail himself of the door 
him That door has been open now 
some four years, and I believe that in the 
interest of justice it must be closed “s 


‘Research on the Results 
and Impact of NLRB Decisions” 


Jernard 


In the April issue we published 
Samoff’s article by the above title because 
of its general excellence and_ timeliness 
However, at that printing we failed to tell 
our readers that Mr. Samoff’s article had 
appeared earlier in the excellent contempo 
rary publication /ndustrial and Labor Rela- 
tion Review. We apologize to our readers 
and to the Review for this inadvertent 


omission, 
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Misconduct in Concerted Activities 


Under the NLRA 


By BENJAMIN B. LIPTON 





Mr. Lipton is a member of the New 
York bar and is employed as legal 
assistant to a member of the NLRB. 
The statements, constructions and 
Opinions contained herein are the 
author's, and in no sense are to be 
read as emanating from the Board, 
its members or its General Counsel. 





Wagner Act, as re 
in the ‘Taft 
unquestionably 
policy and 
statute 


YECTION 7 of the 
‘7 adopted and extended 
Hartley Act of 1947, 
designed to express 


Was 
the basi 
core of the federal labor relations 
as it relates to the rights of employees. In 
that provides a_ bill of 
rights for employees their em 
ployers and commands the National Labor 
Relations federal courts to 
protect such rights, including the right “to 
activities for the 


essence, section 


Vis-a-vVis 


Board and the 


engage im concerted 

! Section 7, in full text, provides: “Rights of 
Employees. Sec. 7. Employees shall have the 
right to self-organization, to form, join, or as- 
sist labor organizations, to bargain collectively 
through representatives of their own choosing 
and to engage in other concerted activities for 
the purpose of collective bargaining or other 
mutual aid or protection, and shall also have 
the right to refrain from any or all of such 
activities except to the extent that such right 
may be affected by an agreement requiring 
membership in a labor organization as a condi- 
tion of employment as authorized in section 
8(a)(3)."" 
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purpose of collective bargaining or other 
mutual aid of With a 


exception involving a restricted type ot sit 


protection.” single 


ul 
act does not expre ssly attach an 
these 


ation, the 
limitation on the applicability of 
rights or indicate any standard of employee 
misteasance which would operate to remove 
Section 7 
that 


Wihay 


employees from the coverage ot 


It is 
Section 7 
be forfeited by employees in certain circum 
example, im /larnischfeger 
NLRB 676, 686 (1938), the 
administration of the 
the con 


nevertheless 


beyond question, 


rights are not absolute and 


stances For 
( or poration, y 
Board, early in the 

act, stated that the test was whether 


certed activity was “so indefensible, unde 


the circumstances” as to justify the dts 
employees tut 


further 


charge of the responsible 


“indefensible” was not 
Board in fact found im that 


work 


the term 
defined, and the 
that the 
overtime a 

indetensible. As to 
unlawtul,* all authorities are 


case employees’ refusal to 


“partial strike’’—was not 


concerted activities 
which are, now 

Section 8(d), first enacted in the 1947 amend 
ments, provides Any employee who engages 
in a strike within the sixty-day period speci 
fied in this subsection shall lose his status as an 
employee of the employer engaged in the par- 
ticular labor dispute, for the purposes of sec 
tions 8, 9, and 10 of this Act, as amended 

To the same effect, see Armour and 
pany, 25 NLRB 989, 996 (1940) 

‘The right to strike ‘‘plainly contemplates a 
lawful strike."’ International Union, UAW 
AFL, Local 232 v, WHERB, 16 Lanor Cases 
© 64,992, 336 U. S. 245, 259 (1949) 


Com- 
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substantially agreed that Section 7 was not 
intended to afford protection. Where the 
issue concerned the objective of the concerted 
activities, the Board and the courts in vir- 
tually all cases have used the test of unlaw- 
fulness or of whether the objective conflicted 
with fundamental purposes and policies of 
the act. Where the concerned the 
particular methods utilized in conducting 
the concerted activity or the specific be- 
havior of individual strikers, the Board, at 
least, has not espoused the unlawfulness 
test but rather, it appears, an ad hoc ap- 
proach in each instance as to whether the 
employer's “misconduct” was 


made out. 


issue 


defense of 


The area of labor relations law treated 


herein may perhaps be defined more pre 


cisely by describing a broad hypothetical 


situation: Employees for their mutual aid 


or protection engage in a strike or other 
concerted activity which is concededly law- 
ful per se. Certain employees, or all of 
them, are discharged by the struck em- 
ployer on alleged grounds that they had 
engaged in “misconduct” in the course of 
their activity. The specific issue is joined 
in a proceeding before the National Labor 
Relations Board, in which the employer is 
charged with having engaged in violations 
of Section &(a)(3) and/or (1) of the Na- 
tional Labor Relations Act,® and the employer 
asserts in defense the alleged misconduct 
If the alleged 
which is 


of the employees affected. 
violations are found, the 
authorized to fashion a remedy to effectuate 
the policies of the act, customarily orders 
that the reinstated with 


back pay. 


soard, 


discriminatees be 


Where the employees involved have been 
otherwise discriminated 
immediately 


discharged = (or 
avast) im the 
following, a strike, it would appear to follow 
language of Section 7 
is prima facie in 
necessarily put to his 


course ot, or 
from the explicit 
that the employer 
tion of the act and 
affirmative defense to show valid cause for 
such action, The motive of the employer 
would also appear to be an issue by virtue 
of the provisions of Section 8(a)(3), which 
proseribe discriminatory action on his part 
membership 


viola 


—"“to encourage or discourage 


in any labor organization.” At this initial 


stage in the discussion, the further obser 


®* Section 8(a) provides: ‘It shall be an unfair 
labor practice for an employer (3) by 
discrimination in regard to hire or tenure of 
employment or any term or condition of em- 
ployment to encourage or discourage member- 
ship in any labor organization re 

Subsection (1) provides that it shall be an un- 
fair labor practice for an employer ‘‘to interfere 
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vations may be made that in the described 
context—because of the evident basic con- 
flict of interests of the employer and the 
employees—the employer, in making the 
discharge, is suspect of having engaged in 
a reprisal against the employees responsi- 
ble for or involved in the concerted ac- 
tivity, of seeking to discourage future 
attempts by employees to engage in con 
certed activities, or of seeking to destroy 
union organization at his plant by eliminat- 
ing the employee leaders in the movement 


The simple ground commonly stated by 
the Board for denying Section 7 protection 
is that the employees had engaged in “mis 
conduct.” This broad criterion would seem 
on its face unduly vague and indefinite. 
Are employers, employees and unions whose 
interests are vitally concerned with this 
aspect of labor relations law offered in 
Board decisions an adequate and objective 
standard of which they may 
gauge their future activity’ Is the 
ard which is administratively offered rea 
sonably with the provisions, 
policies and objectives of the act? These 
are questions, among others of importance, 
which are highlighted in the analysis of the 
cases undertaken herein. The cases involy 
ing the immediate substantive aspects of the 
under two 


conduct by 
stand 


consistent 


discussed 
separate headings into which the 
logically fall: (1) those affecting the rights 
of employees group activity is al 
leged as unprotected, for example, sit-down 
strikes and mass picketing, and (2) those 
involving the rights of individual employees 


described issue are 


cases 
whose 
where the group activity itself is not in 


engage m= 4un- 
violence on 


allegedly 
example, 
addition, certain col 


question—who 
proper conduct, for 
the picket line. In 
lateral and procedural questions which are 
treated 
Proot” 


separately 
“Burden of 


topically per tinent are 
! 


herein under the heads 


and “Condonation.” 


Misconduct 
as to Group Activities 


General doctrine of forfeiture of Section 
7 protection. So much of the law 
that employees forfeit protection 
afforded their concerted activities 
Section 7 where the particular activity is 


is clear 
broadly 
undet 


with, restrain, or coerce employees in the exer 
cise of the rights guaranteed in section 7.’ 

Section 13 provides “Nothing in this Act, 
except as specifically provided for herein, shall 
be construed so as either to interfere with 
or impede or diminish in any way the right to 
strike, or to affect the limitations or qualifica- 
tions on that right."’ 
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proscribed in other sections of the act,* or 
the objective” 


unlawfulness’ is found in 
of the activity or in the means 
However, it appears still unsettled whether 
concerted activities may be found unpro- 
tected because of the means employed short 
of a holding, express or implied, that such 


* employed. 


means were “unlawful.” 

Some light appears to be shed on the 
question by the Wagner Act 
Section 7 and the legislative history of the 
re-enactment in the Taft-Hartley Act of 
Section 7. Certain decisions of the Wagner 
construed affording 
irrespec 


history of 


Board Section 7 as 
protection to 
tive of the methods used As outstanding 
examples, in the /ansteel case,” involving 
a sit-down strike illegal under the state 
law, and in the Southern Steamship case," in 
which the employees engaged in mutinous 
conduet on shipboard, in violation of federal 
law, the Board rem 
statement of the culpable employees. The 
Supreme Court reversed the Board in both 
which in 


concerted activities 


nevertheless ordered 


were 
employed in a strike 


decisions.’ These cases 
volved the “means” 
However, it appears that from the outset of 
Wagener Act, the Board had 


under Section 7 to em 


the original 
denied a remedy 
ployees striking for unlawful objectives.’ 
The 1947 amendments to the National 
Labor Relations Act re-enacted the Wagner 
Act provisions of Section 7, with the sol 
addition of the right of employees “to re 
such 


or all of activities.” 


stated, concerning Se 


frain from 
The Senate 


any 
report ” 
For example, Sec. 8(b)(1), (4) and (d) 

’ For a general statement on the unlawfulness 
test, see Hoover Company, 99 NLRB 1614, 1620 
(1950) 

* For example, 
55 NLRB 1302 


American News Company, Inc 
(1944), and NLRB wv. Indiana 
Desk Company, 9 LABOR CASES ° 62,683, 149 F 
(2d) 987 (CA-7, 1945) (strike for wage increase 
in violation of wage stabilization regulations) 
NLRB v. Hoover Company, 20 LABOR CASES 
* 66,433, 191 F. (2d) 380 (CA-G, 1951), and 
NLRB v. Electronics Equipment Company, Inc 
23 LABOR CASES ‘© 67,687, 205 F. (2d) 296 (CA-2 
1953) (concerted activities to compel employer to 
violate Midwest Piping doctrine requiring em 
ployer neutrality where question concerning 
representation exists) NLRB wv. IBT, Local 
145, Service Trade Chauffeurs, Salesmen «& 
Helpers, 20 LABOR CASES © 66,500, 191 F. (2d) 
65 (CA-2, 1951) (inducement of employees of 
secondary employers to withhold services in vio 
lation of Sec. 8(b)(4)(A)-(B)) 

‘For example, NLRB v. Fansteel Metallurgical 
Corporation, 1 LABOR CASES © 17,042, 306 U. S 
240 (1939) (sit-down strike): Southern Steam 
ship Company v. NLRB, 5 LABOR Cases € 51,139 
316 U. S. 31 (1942) (disobedience on shipboard 
mutiny): NLRB wv. Sands Manufacturing Com 
pany, 1 LABOR CASES £ 17,044, 306 U. S. 332 
(1939) (strike in violation of contract): NLRB 1 
H. N. Thayer Company, 26 LABOR CASES 
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tion 7 in the amendatory bill: “This bul ts 
not intended to change m any respect existing 

admumistratwe and 
(Italics supplied.) The 
stated: * it was be 


law as construed in 
judicial decisions.” 

conference report ' 
lieved that the 
Hiouse bill excepting 
lawful concerted activities, 
agreements 


specific provisions m_ the 


untatr 
and violation of 
from the 


practices, un 


bargaming 
Section 7 


collective 


protection ot were unnecessary 


(Italics supplied.) 
Jefferson Standard case. 

amendments to the act, the Jefferson 

been the only NLRB 


Supreme Court’ 


the 1947 
Stand 
case 


which 


Since 


ard case has 
decided by the 
directly involved the immediate question ot 
alleged misconduct of employees engaged in 
Particularly in view of 
the members of 


concerted activities 
the serious division among 
the NILRB in interpreting the precise hold 
Court,” examination ot 
that case 1s undertaken 
defining and 

with 


ing of the a close 


herem with the 
object of distinguishing the 


issues which this paper 1s 


pertinent 
concerned 

In Jefferson Standard, the 
union commenced peacetul picketing of the 
station during 


technicians’ 
company’s TV broadcasting 
off-duty hours, 
negotiations 
clause, There alter, certam of the 
prepared handbills and distributed them on 
the picket line and elsewhere over a period 
of about ten days The handbills 
“W Bl and made 


no reterence to any 


following an impasse im 


over a contract arbitration 


technicians 


were 


signed only Technicians” 


union, labor contro 


(2d) 748 (CA-1, 1954) ‘(violence 
on picket line); Pacific Telephone and Tele 
graph Company, 107 NLRB 1IM7 (1954), and 
Valley City Furniture Company, 110 NLRB &5 
(1954) (‘intermittent and partial work stop 
pages) 

” Fansteel Metallurgical Corporation 
930 (1938) 

" Southern Steamship Company, 23 NLRB 26 
(1940) 

"= NLRB v. Fansteel Metallurgical Corporation 
and Southern Steamship Company 1% VLEB, 
cited at footnote 9 

“For exampl Thompson Products, Ine 
et al., 57 NLRB 925 (strike to compel the em 
ployer to violate the act); Seullin Steel Com 
pany, 65 NLRB 1294 (1946) (strike in violation 
of collective bargaining contract) 

‘S. Rept. 105, 80th Cong., Ist Sess., p. 28 

> H. Conf. Rept. 510 on H. R. 3020, p. 39 

“NLRB wv. Jefferson Standard Broadcasting 
Company, sub nom NLRB wv. Local 1229, Slee 
trical Workers, 24 «,BoR CASES © 68,000, 346 
U.S. 464 (1953), enforcing 94 NLRB 1507 (1951) 
The case is discussed in 66 Harvard Law Re 
view 1321 41 Syracuse Law Rewmew 377; 32 
Texas Law Review 888: 39 Virginia Law Remeu 
$21: 52 Michigan Law Rewmew 1069 

"In Patterson-Sargent Company, 115 
1627 (1956) length 


* 68.457, 213 F 


5 NLRB 


NLRB 


discussed at below 





versy, or subject of collective bargaining. 
The caption on the bill was “Is Charlotte 
a Second-Class City?” and in the text the 
company was sharply criticized, for ex- 
ample, for having no live programs, no local 
programs and no proper equipment to re- 
ceive better programs. Charged by the 
company with sponsoring and distributing 
the handbills, ten of the technicians were 
The Supreme Court reversed 
the Court of Appeals for the District ot 
Columbia” and aflirmed the NLRB de- 
cision (Member Murdock dissenting) which 
dismissed the Section 8(a)(3) complaint as 
to those technicians who had sponsored or 
distributed the handbill. The Supreme 
Court reasoned as follows 


(1) The issue for determination 
whether, in fact, the discharges were made 
for the separable yalid cause of disloyalty 
“or because of some other concerted activi 
which may not be adequate cause 
for discharge. Cf. Labor Board v. Peter 
Caller Kohler Co, (6 Lanor Cases § 61,187], 
130 F, 2d 503.” 


(2) The handbills make a 
disparaging attack of the 
company’s product and business policy in a 
manner calculated to harm the company 
and reduce its income, The Court 
“There is no more elemental cause for dis 
te 
com 


discharged. 


Was 


ties 


did, in fact, 


on the quality 


said 


charge of an employee than disloyalty 
lis employer.” It agreed with the 
pany’s interpretation that the handbill had 
demonstrated “such detrimental disloyalty 
as to provide cause tor discharge.” 


technicians, in using 


the handbills, had the lawful purpose ot 
attempting to extract from the company a 
concession for themselves as 
respecting the terms of their employment, 
this purpose was undisclosed in the handbills 


(4) If there had im fact been no pending 
labor dispute, the conduct of the technicians 
unquestionably would have provided ade 
quate cause for discharge. ‘The attack 
the handbill did not relate itself to any labor 

® Local 1229, Electrical Workers v. NLRB, 
22 LABOR CASES { 67,255, 202 F. (2d) 186 (1952). 

” Hoover Company v. NLRB, cited at footnote 
8, at p. 389 

“Section 10(c) provides, in part: ‘No order 
of the Board shall require the reinstatement of 
any individual who has been suspended 
or discharged, or the payment to him of any 
back pay, if such individual was suspended or 
discharged for cause.’ 

“NLRB wv. Rockaway News Company, 23 
LABOR CASES { 67,440, 3A5 U. S. 71 (discharge, 
for violation of an obligation to make deliveries, 
even though crossing a picket line, sustained) 
Automobile Workers v. Wisconsin Board, 16 
LABOR CASES { 64,992, 336 U. S. 245, 255-263 
(arbitrary unannounced interruptions of work, 
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(3) Although the 


employees 


in 


practice of the company and asked for no 
public sympathy or support of the em- 
ployees in their labor dispute with the com- 
pany. It was a continuing attack on the 
company’s product and policy which the 
attackers, as employees on the payroll (but 
off duty), were being paid to conserve and 
The company was not required to 
finance such activities. The Court cited 
the Hoover in which the United 
States Court of Appeals for the Sixth Cir- 
cuit held that employees cannot collect 
wages and at the same time engage in 
activities to injure the employer’s business. 

(5) It was not a “substantial defense” 
that a labor dispute fortuitously coexisted 
when the handbill was distributed; all refer- 
ence to a labor dispute was omitted from 
handbill. By attacking the company 


develop. 


w 
Case, 


the 


with respect to its relations with the public, 


the handbill diverted attention from any 
labor controversy: “... the findings of the 
Board effectively separate the attack from 
the labor controversy and treat [the 
handbill] solely as one made by the com 
pany’s technical experts upon the quality 
of the company’s product. As such, 

[the handbill] was as adequate a cause for 
the discharge of its sponsors as tf the labor 
controversy had not been pending. ‘The tech 
nicians, themselves, so handled their attack 
as thus to bring their discharge under Sec. 
10(c).”™” (Italics supplied.) It was a con 
certed separable attack purporting to be 
made in the interest of the public rather 
than in that of employees and, therefore, 
the discharges. 

(6) “Even if the attack be 
treated, as the Board has not n” 
as a concerted activity within the scope of 
Section 7, there was to remand 
the case to the Board, the 
court of appeals, to determine whether the 
handbuill “unlawful” dis 
tinguished from the “indefensible” 
made by the Board). The means 
were used by the technicians deprived them 
oft the protection of Section 7.” 
not protected by Sec. 7): Southern Steamship 
Company v. NLRB, cited at footnote 9 (dis- 
charge of seamen, for disobedience on _ ship- 
board while away from home port, sustained): 
Allen Bradley Local wv. Wisconsin Board, 5 
LABOR Cases { 51,135, 315 U. S. 740 (mass 
picketing, unprotected) ; Hotel kmployees’ 
Local v. Wisconsin Board, 


justified 
were to 
treated 
no reason 
as decided by 


activity Was (as 
finding 


which 


5 LABOR CASES 
* 51,132, 315 U. S. 437 (violence, while picketing, 
unprotected): NLRB wv. Sands Manufacturing 
Company, cited at footnote 9 (discharge, for 
repudiation of employee's agreement,  sus- 
tained): NLRB v. Fansteel Metallurgical Corpo- 
ration, cited at footnote 9 (discharge, for tor- 
tious conduct, violence or sit-down strike, 
sustained) 
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It is true that when the thumb of 
government is placed upon the scales 
in favor of any segment of society 
it is only a matter of time when it 
becomes necessary to counterbal- 
ance the weights lest the preferred 
group begin to take on the mantle 
of government itself.—Stephen S. 
Bean, member of the National Labor 
Relations Board. 





The Board had stated expressly that it 
did not decide whether the disparagement 
of product in that case would have justified 
technicians had_ the 
context of a 


the discharge of the 
handbill been uttered in the 
conventional appeal for support of the union 
in the labor dispute, nor did the Supreme 
Court expressly decide that question. The 
decision reattirmed, however, that 

protects employees against em 


Board's 
“the Act 
ployer reprisal when they speak freely ‘on 


organizational matters’ . and in one way 
or another denounce their employer for his 
conduct of labor relations or affairs germane 
to the employment (italics 
supplied) and that 
concert may exhort 
from purchasing their employer's product 
unless and until he alters his labor policies 


relationship” ™ 
employees acting in 


consumers to retraim 


or practices.’ 


Validity of “indefensible” test; cf. unlaw- 
fulness test.—In the Jefferson Standard case, 
the Board relied upon the proposition that 
Section 7 does not protect employees who 
resort “to ‘indefensible’ means .. . in pur 
suit of their collective ends, however law 
ful,” and concluded that the handbill in the 
circumstances of that case was “hardly less 
than physical sabo 
tage.” As already court of 
appeals rejected the “indefensible test and 
Joard tor a find 
there 


‘indefensible’ acts of 


noted, the 


remanded the case to the 
ing as to whether or not the 
used (the handbill) was unlawful, The court 
of appeals framed the question 


means 


“The Board, with the exception of one ot 


its own decisions, draws only upon cases in 

“ Citing, for example, Peter Cailler Kohler 
Swiss Chocolates Company, 33 NLRB 1270 
enforced, 6 LABOR CASES ‘ 61,187, 130 F. (2d) 
503 (CA-2, 1942): Electronics Equipment Com- 
pany, Inc., 94 NLRB 62 (1951) 

“Citing Hoover Company, cited at footnote 
7, and Electronics Equipment Company, cited 
at footnote 22. The later court decisions in 
these cases did not overrule the Board on this 
point 

“See also B. V. D. Company, Inc. v. NLRB, 
30 LABOR CASES { 69,923 (1956), a more recent 
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Iving such unlawtul means as 
strikes, sabotave, 
duct’, Board opinion 
addition to International U'nion, l 1 it 

Hisconsin: Eemploy Relations Board |16 
Lapor Cases % 64,992], 336 U.S. 245; Ha 
nischfeger Corp., 9 N. Ll. R. B. 676 (1938) 
and klk Lumber Co. 91 N. J > BR 335 
(1950), only those [which tound 
unlawful means or In the 
lL’. A. W. case, the merely 
by way of illustrating that not all « 
Section 7 of the 


violence or similar 


Which cites, im 


pient 


Cases 
objective] 
Supreme Court, 
onecerted 
activities are 
Act, quoted the following dictum from an 
“The betore 


whether 


protected by 


question 
| the | 


under 


Board le cision 
think, 


was so indefensible, 


early 
us is, we particular 
activity the circum 
stances, as to warrant the [employer] undet 
thre Act, in discharging the [employees ] 
tor this type of union activity.’ /farnisch 
feger Corp, 9 N. L. R. B. 676, 686 (1938) 

The Board's argument in the instant 
case suggests that the Supreme Court there 
by gave approval to withdrawing the pro 
tection of the Act where a concerted activity 
lawful as to means and objectives. But 


read the [ A.uU 
Supreme 


Was 


case, So tar as 
Court held that 
certam 


as we 
pertinent here, the 
the Wisconsin statute 
activity which was neither tor 
bidden nor legalized by the Labor Manage 
Relations Act was not in conflict with 
Applied to the 
would mean that a concerted activity 
ing valid state law, wall not be 
by Section 7 of the Act. /d. at 255 et ed 
Thus the Supreme Court broader 
meaning to ‘indefensible’ than ‘unlawful’. That 
the Court was thinking in terms of ‘lawful 
and ‘unlawful’ as the underlying criteria for the 
application of protection under the Act 1 
clearly demonstrated. | Italics 


prohibiting 


concerte d 


ment 


that Act instant case, it 


violat 


prote ‘ ted 


gave no 


supplhied. | 


can we accept the Roard’ dleciston 
lk Lumber case to support 
Kor in /:/k, as 


activity lor a 
vithout find 


“Nor 
im the its view 


ii the instant case here, the 


Board found a concerted 
‘Jawtul’ objective 


‘unlawful’.” * 


unprotected 


ing the means 


noted—on appeal trom the 


upheld 


However—as 


order, the Court 


remand Supreme 


decision of this court (after the Supreme Court 
opinion in Jefferson Standard and the Board 
decision in Patterson-Sargent, cited at footnote 
17). The court stated Curtailment of 

{the] right [of picketing, an important and 
constitutional right] is justified only when 
violence has ‘given to the picketing a coercive 
effect whereby it would operate destructively as 
force and intimidation’ Milk Wagon Drivers 
Union v. Meadowmoor Dairies, 3 LABOR CASES 
* 51,111, 312 U. S. 287, 298. The court of appeals 
case is discussed as to its merits below 
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the Board's conclusion that the Jefferson 
Standard handbill activity was unprotected, 
but apparently on the basis of entirely dif- 


ferent reasoning from that of the Board. 
In substance, the Supreme Court found that 
the technicians there were discharged for 
adequate cause unrelated to concerted activ- 
ties, thus dispensing with the need for a 
finding as to the impropriety of the means 
—whether the proper test be that of unlaw 
fulness or indefensibility. Thus, the Court 
stated 

“Referring to the attack, the Board said: 
‘In our judgment, these tactics, in the cir 
cumstances of this case, were hardly less 
“indefensible” than acts of physical sabo 
tage. 94 N. L. R. B., at 1511. In any 
event, the findings of the Board effectively 
separate the attack from the labor contro 
versy and treat it solely as one made by the 
company’s technical experts upon the quali 
ty of the company’s product. As such, it 
wus as adequate a cause for the discharge 
of its sponsors as if the labor controversy 
had not heen pending The technicians, 
themselves, so handled their attack as thus 
to bring their discharge under Sec. 10(c).” 
(Italics supplied.) 

The Court further stated, apparently as 
a dictum: “/ven if the attack were to be 
treated, as the Board has not treated it, 
as a concerted activity wholly or partly with 
in the scope of those mentjoned in Sec. 7, 
the means used by the technicians in conduct 
ing the attack have deprived the attackers of 
protection of that section, when read in the 
light and context of the purpose of the Act.” 
(Italics supplied.) ‘The cases cited on this 
by the Court are those in 
means 


clearly 
used in carrying out the 
concerted activities were found unlawful, 
for example, Fansteel, Southern Steamship 
Company and Allen Bradley.” Considering 
only the holding of the Court, it 
argued that the question raised by the court 
of appeals respecting the invalidity of the 
‘indefensible” test and the necessity for a 
“unlawfulness” been 
Supreme 


pot 
which the 


may be 


finding of have not 
resolved by the Court 
In any case, we are not free from doubt as 
basis of the Su 


decision 


to whether, even on the 
preme Court dictum above, the proposition 


Local 3, IBEW, 


* Allen Bradley Company v 
797 (1945). 


9 LABOR CASES { 51,213, 325 U. S. 

“Cited at footnote 22 

* In Jefferson Standard, the foregoing passage 
was expressly relied on by dissenting Member 
Murdock: the Board majority ‘‘subscribed'’’ to 
its ‘‘general philosophy,’’ but stated in effect 
that it was not applicable to the situation in 
Jefferson Standard; as shown above, the Su- 
preme Court, without explanation, distinguished 


that case 
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can be justified that the protection provided 
in Section 7 can be removed on a finding 
that the means used in a concerted activity 
were “indefensible” or in some degree less 
flagrant than “unlawful.” 

In the Second Circuit’s opinion in the 
Peter Cailler Kohler case,” Judge Learned 
Hand eloquently stated the problem thus 


“We agree that the Act does not excuse 
the ‘concerted activities’, themselves inde- 
pendently unlawful [cases cited]. But so 
long as the ‘activity’ is not unlawful, we can 
see no justification for making it the ocas- 
sion for a discharge; a union may subsidize 
propaganda, distribute broadsides, support 
political movements, and in any other way 
that of others whom it 
Such activities 


further its cause or 
wishes to win to its 
may be highly prejudicial to the employer; 
his customers may refuse to dea] with him, 
he may incur the enmity of many in the 
community whose disfavor will bear hard upon 
him; but the statute forbids him, by a dis 
those who lay 


side, 


himself of 

upon him. 

weighed the conflict of his 

theirs, and has pro tanto shorn him of his 
"* (Italics supplied.) 


charge, to rid 
burdens Congress has 


with 


such 
interest 


powers 

In a later case—Boeing Airplane Company, 
110 NLRB 147, 149, 175 (1954)—turther 
discussed below, the trial examiner used the 
standard in finding unpro 
activity involved (an 


“indefensible” 
tected the concerted 
attempt by engineers, while 
work for the employer, by communicating with 
outside employers to organize a “Manpower 
Availability amounted 
to an employment exchange for engineers). 
The Board majority (Farmer, Murdock and 
Peterson), reversing the trial examiner, found 
the activity protected and, although they 
considered the applicability of the Supreme 
Court Jefferson Standard precedent,” they 
clearly declined using the “indefensible” 
test. Neither did the dissenting Members 
Rodgers and invoke that test. In 
the Ninth Circuit,” the dissenting Board 


members prevailed 


continumg to 


Conference” which 


Beeson 


As already noted, the Supreme Court 


placed considerable emphasis upon the fact 
(Continued on page 355) 


*In the Boeing case, the Board undertook to 
construe the Jefferson Standard decision in 
other respects See also in connection with 
Honolulu Rapid Transit Company, Ltd., 110 
NLRB 1806 (1954), the construction of Jefferson 
Standard in the concurrence of former Chair 
man Farmer and former Member Peterson 

” Boeing Airplane Company v. NLRB, 30 
LABOR CASES ‘ 70,063 (CA-9, 1956). 


May, 1957 @ Labor Law Journal! 























May, 1957 Ag Vol. 8, No. 5 








A Procedural-Law Guide 
to an NLRB Representation Hearing 


By BENJAMIN B. NAUMOFF 


Most practitioners first become acquainted with the National Labor Relations 
Board's procedural rules in some representation proceeding. In the course of 
the hearing they are sometimes disturbed to find evidence being developed by 
methods which are somewhat at variance with those in use in a courtroom. The 
author offers this ‘‘guide'’ to the Board's administrative procedures used in its 
determinations which do not constitute a ‘‘trial’’ or a ‘‘judicial proceeding."’ 


ieee “FORMAL” HEARING in a The hearing is utilized by the Board in 


representation Case is one stage or phase any situation where a question concernmg 


presentation appears to exist and it is not 


of the investigation by the National Labor ! 
resolve the question by mutual 


Relations Board as to whether a question — possible to 


concerning representation exists under Sec consent of the parties through a Board-con 


tion 9 of the National Labor Relations Act.’ ducted election. In the absence of consent, 


Its scope is ofttimes misunderstood the Board must take testimony and deter 


mine whether an election should be directed 


To start with, it is neither a “trial” nor a 
or the petition be dismissed? An agent of 


the Board is desivnated to sit as the hearing 


t 


“Tudicial proceeding,” as these terms have 

developed in our legal concepts. It is a fact rl ; led 
othcer 1s maper is intended to analyze 

finding organism established as one facet ot ; Pay ‘ 


his role and also ser as a guide to practi 
a labor relations statute designed to en ee See Carve. an me pra 


tioners before the Board for handling pro 
courage peacetul settlement of certain con ‘ eps P 


troversies in the field of labor relations 
While the representation proceeding has 
somewhat euphemistically been called “non 


cedural problems and rules of evidence in a 


| 
nearing 


adversary” in character, its procedures are Notice Requirements for Hearing 


designed in the main to eliminate contro The statute is silent with respect to the 


versy actual number of days required for a notice 


‘See Sec, 101.20(b), Statements of Procedure see the writer's “NLRB Handling of Unit Prob- 
NLRB lems in Representation Cases 5 Labor Lau 
*For a summary of Board procedures and Journal 119-127 (February, 1954) 
policy in the handling of representation cases 
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Mr. Naumoff is acting assistant director 
of the NLRB's Second Region. The views 
expressed herein are the author's and must 
not be taken as the official pronouncement 
of either the NLRB or its General Counsel. 





of hearing in a representation case, the re- 
quirement being merely that a hearing be 
Under these circum- 


soard 


held upon due notice. 
stances, the regional director of the 
is empowered by the Board to fix a reason- 
able time and place within his discretion.’ 


Requests for Subpoenas 
and Rulings 
The act provides that a subpoena shall be 
issued upon the application of any party and 
that the person subpoenaed, if he wishes 
to revoke, shall within five days after serv- 
ice thereof, petition the revoke.’ 
The hearing officer has the authority to 
grant or deny petitions to revoke subpoenas 


Joard to 


on matters which are relevant to the issues 
involved in the proceeding. The petition to 
revoke, any filed and ruling 
thereon shall not become part of the record 
unless the party aggrieved so requests.” 


aliswer any 


If the subpoéna seeks to produce informa 
with to a matter 
at the hearing, it will be revoked 
evidence are 


tion respect which is not 
litigable 
Rulings on 
dealt with below 
a situation in which a subpoena would be 
revoked is one in which the subpoena is 
directed to a labor organization requiring it 
extent of representation. The 
is based upon the fact that the 
in a representation case 
Board, 


admissibility of 
However, an example ot 


to show its 
revocation 
extent of mterest 
is an administrative 
not litigable at the hearing.’ 


matter tor the 


Procedure Generally 
The hearing officer is empowered to rule 


motions except motions by a party 


on all 


*Sec. 9(¢)01), NLRA: See. 102.55, Rules and 
Regulations, NLRB, Series 6 

* Sec, 11, NLRA; Sec. 102.58, Rules and Regu- 
lations, NLRB; Coulter Jones and Son, 89 
NLRB 1146. 

* Sec. 102.58, Rules and Regulations, 


Wray Brothers, 89 NLRB 592 


NLRB 
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to dismiss the petition. Any motion to dis- 
miss must be referred to the Board tor 
appropriate action.’ All motions, rules and 
orders become part of the record except, as 
indicated above, rulings on motions to re- 
voke subpoenas. 


Intervention, Joinder, 
Continuance or Postponement 

Any person desiring to intervene in any 
representation proceeding must make a mo- 
tion for intervention before the hearing ofh- 
cer, stating the grounds upon which such 
party claims to have an interest in the pro- 
ceeding. Similarly, two or more labor or- 
ganizations may properly move to appear as 
joint petitioners in the proceeding.” 

The question is posed on many occasions 
as to what the Board considers to be a suffi- 
cient interest in order to entitle a party to 
intervene, Normally, in the absence of a 
current or recently expired contract on be- 
half of the moving party, the intervenor 
produce a showing of authorization 
cards. However, a motion to intervene will 
be granted where a labor organization, not- 
withstanding its lack of representation among 


must 


employees, seeks to be heard on the issue 
of unit only, where it demonstrates that it 
has a substantial number of collective bar 
gaining agreements in the particular field or 
industry involved.” 

The right of a labor organization to inter- 
vene is also limited by provisions in the act 
which deal with the filing of non-Commu- 
nist affidavits with the Board and furnishing 
of financial data to the Department of La- 
bor.” The Board, in interpreting the restric- 
organizations under this 


tions on labor 


© Morganton Full Fashioned Hosiery Company, 
102 NLRB 134 
* Sec. 102.57 NLRB 
NLRB; 


Rules and Regulations, 
*Sec. 102.57, Rules and Regulations, 
Sachs-Lawlor Company, 112 NLRB 507 
* Pacific Gas and Electric Company, 91 NLRB 
615 
” Sec. 9(f)-(h), NLRA. 
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section, has denied motions by labor organi- 
zations to intervene such labor or- 
ganizations are not in with 
Section 9(f)-(h) and do not have a current 
contractual interest. A recently expired con- 
tract will not suffice.” 


where 
compliance 


Finally, with respect to continuance o1 
postponement of the hearing, discretion is 
given to the hearing officer to continue the 
hearing to a time and place set by him, by 
appropriate notice to the parties either verb- 
ally or in writing.” 


Rules and Board Policy on Evidence 
Generally. 


rules of evidence in representation proceedings 
Accordingly, the Board in its rules and regu 
lations has stated specifically that rules of 
evidence prevailing in courts of law ort 
equity shall not be controlling.” 


The act is silent with respect to 


While such rules of evidence are not con 
trolling, it is essential that facts be developed 
at the hearing with respect to the issues, and 
the burden of may shiit from 
party to another. The hearing officer opens 
the hearing by noting appearances for the 
parties and then places in evidence th 
Board’s formal papers which usually consist 
of the petition, the hearing, ath 
davits of service and any stipulations by the 
parties prior to the hearing. Following this, 
the hearing officer will put in evidence facts 
or a stipulation with respect to the opera- 
tions of the company and the status of the 
involved. If unit is an 
will be requested to 
following 
labor 


proot one 


notice ot 


labor organization 
issue, the petitioner 
testimony if it 
and any 


adduce desires, 


which the company other 
organization in the proceeding are requested 
This testimony will deal with the 


to do so 
classifications of the employees at issue, 
their job tasks, supervision, method of com 
pensation, integration with others, et 
same procedure is followed with respect to 
any other issue in the proceeding, such as 
eligibility, contract raised as a bar to the 
scope of unit geographically or 


Status 


petition, 
multiemployer 


The Board holding that the provisions ot 
the Administrative Procedure Act do not 
" Precision Castings Company, Inc 
261; Continental Can Company, Inc., 

184 
12 Sec 


, 77 NLR 
93 NLR 


B 
B 
102.56. Rules and Regulations, NLRB 

™ Sec. 102.58, Rules and Regulations, NLRB 
(Cf. Sec. 10(b), NLRA, which deals with rules 
of evidence in unfair labor practice case hear 
ings before the Board) 

“" International Union of Operating Engineers, 
Local 148, 16 LABOR CASES © 65,100 (1949), 173 
F. (2d) 557 (CA-8) 
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‘| his. 


apply to a representation case and its hear 
ing inasmuch as no final order is involved 


has been sustained by the courts.” 


Objections and exceptions may upon ap 
propriate request be permitted to stand to 
questioning. Automatic 
allowed to any adverse 


line of 
will be 


an entire 
exceptions 
ruling 


ensuing 
soard 


Admissibility of evidence.— | he 
intended to illustrate 
to admissibility of evi 


discussion 1s 
policy with 
dence in issues which have arisen in repre 


respect 


sentation case hearings 


unfair labor prac 


(1) In allegations of 
tices, the Board’s traditional policy has been 
to exclude any evidence which deals with 
the alleged commission of unfair labor prac 
by a party to the pro 
offer ot that 


rejected by the 


under the act 
Hence, an 


tices 
ceeding proof in 
connection will properly be 
hearing officer.’ 

(2) With respect to commerce and Board 
indicated above, 


not con 


jurisdiction, it is true, as 
that technical rules of evidence are 
trolling. The Board is interested in obtain 
ing the “best” evidence, When an employer's 
operations are in question as to jurisdiction 
of the Board, the Board will admit evidence 
in which a representative of an employer 
records with which he 


However, if the 


testifies trom official 


is personally familiar.” 


has refused to obey a subpoena 


company 


directing it to information or has 


furnish 


refused to give testimony, secondary evi 


operations 1s ad 
Board 


company’s 
missible.” In this 
has admitted into evidence letters from the 
relate to the 


dence of the 
connection, the 
employer's customers which 
employer's operations.” 


(3) In the area of compliance with Se« 
tion 9(f)-(h) of the NIRA, the 
difficulty in setting out the 


Board has 
experienced 
metes and bounds in which evidence may be 
taken in a representation case hearing. See 

tion 9(h) of the act provides that the Board 
no investigation of any question 
a labor 


shall make 
concerning representation raised by 


such organization files 


each oftheer 


organization unless 
with the 


of the organization 


atlidavit of 
and of the 


Board an 
national of 


> Magnesium Castings Company, 76 NLRB 251 

*“Comwmel Company, 33 NLRB 810; Casey 
Metcalf Machinery Company, CCH Labor Law 
Reports (4th Ed.), © 53,461, 114 NLRB, No. 229 

" Universal Motors, 89 NLRB 1224: Jackson- 
vile Journal Company, CCH Labor Law Re 
ports (4th Ed), © 54,090, 116 NLRB, No. 141 

" Pacific Tent and Awning Company, 97 NLRB 
640 





international organization of which it is an 
affiliate or a constituent part. The question 
is thus posed as to whether the Board may 
determine compliance with this section ad- 
ministratively prior to the hearing or whether 
it is an issue which is litigable. In an early 
case, after passage of the Taft-Hartley Act, 
the Board held that evidence was not ad- 
missible with respect to compliance since 
this was an administrative matter.” This 
holding has been modified somewhat, the 
joard now permitting evidence in a hearing 
limited solely to the question of interpreta- 
tion of the statutory language.” 


(4) The 
hind a collective bargaining 
the language speaks for itself. Hence, parol 
evidence will be rejected where it is offered 
to explain the terms of a contract in such 
a situation.” If the contract terminology is 
may be adduced to 
In cases 


Joard generally will not go be- 
agreement where 


ambiguous, evidence 
show the practice of the parties.” 
dealing with the issue of the actual date of 
execution of a contract, evidence may be 
adduced in order to prove the act of execu- 
tion. However, it should be borne in mind 
that no evidence of an alleged unfair labor 
practice will be taken on this issue.” Finally, 
in dealing with collective bargaining agree- 
ments in general, their validity is sometimes 
questioned on the ground that no ratification 
by employees or approval by the parent 
organization took place. In each situation, 
the Board looks to the terminology of the 
contract, If the contract requires ratification 
or approval, evidence may be adduced at the 
hearing with respect to these issues, If the 
contract is silent in this respect, an offer of 
proot will be rejected." 


As noted above in dealing with contract 


provisions in general, the Board will reject 
evidence of practice of the contracting par- 
ties under a union security clause where the 


language of the provision in the agreement 


is clear on its face.” By the same token if 


the union security clause is ambiguous in its 
language, evidence of practice of the parties 
is admissible.” However, parol evidence is 
inadmissible to show a modification of a 

” Craddock-Terry Shoe Corporation, 76 NLRB 
842 

*” Desaulniers and Company, CCH Labor Law 
Reports (4th Ed.), © 53,730, 115 NLRB 1025 

*" Reading Hardware Corporation, 85 NLRB 
610. 

= Knife 
NLRB 1 

* Canada Dry Ginger Ale, 97 NLRB 597. 

* Lewittes & Sons, 9% NLRB 775: The Tevas 
Company, 112 NLRB 169 

*® General Electric Company, 80 NLRB 169 

*% Griswald Textile Print, Inc., 101 NLRB 1364 


River Coal Mining Company, 96 
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clearly written provision, namely, that the 
parties had orally agreed to modify the 
union security provision.” The Board has, 
however, permitted certain exceptions to its 
policy on admissibility of evidence where 
union security clauses are involved. For 
example, if the agreement in dispute is an 
extension of a prior contract, the Board will 
permit evidence to be taken in a hearing to 
determine whether on the date the agree- 
ment was extended, all employees were 
members of the labor organization involved, 
notwithstanding the fact that the language 
in the contract does not conform to the limi- 
tations imposed by Section 8(a)(3) of the 
act.” Similarly, the Board will also permit 
testimony to be taken showing the practice 
of parties under a union security clause 
which is invalid on its face, that the statu- 
tory grace period was actually afforded to 


old employees.” 


(5) Motions to substitute copies ot origi- 
nals of letters or documents already in evi- 
dence will be granted by the hearing officer.” 


(6) The hearing officer has the authority 
to curtail examination of witnesses in order 
to limit testimony to relevant issues in the 
proceeding.” Furthermore, inasmuch as rules 
of evidence are not technically controlling, 
leading questions may be asked of witnesses, 
but the hearing officer has the right to limit 
such questioning where, in his opinion, an 
of the practice takes place.” The 
so-called “fishing expedition” will not be 
permitted. If, in the opinion of the hearing 
officer, examination of prior witnesses on a 
particular issue failed to elicit any evidence, 
the continuance of such inquiry with further 


abuse 


witnesses with no assurance of evidence to 
be adduced, will not be permitted.” The 
hearing officer has the discretion to deter- 
whether or not the hearing shall be 
public. Normally, however, 
sequestered where a rea- 


mine 
open to the 
witnesses will be 
sonable request is made by a party to the 
proceeding. The wit- 
nesses is not prejudicial in the absence of 
fashion at the 


failure to sequester 


a request made in timely 


hearing.” 

7 Jersey Contracting Corporation, 112 NLRB 
660 

* Regal Shoe Company, 106 NLRB 1078 

“A. Sandler Company, 110 NLRB 738: Cf. 
The Steel Products Engineering Company, 116 
NLRB, No. 70 (no ambiguity exists on face of 
contract) 

* Wilson and Company, Inc., 89 NLRB 310 

" Ravenna Arsenal, Inc., 98 NLRB 1 

* Altamont Knitting Mills, Inc., 101 
525 

" Sears, Roebuck & Company, 112 NLRB 559 

“Sec. 102.56, Rules and Regulations, NLRB: 
Sears, Roebuck & Company, cited at footnote 33. 
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(7) Inasmuch as limitations are placed 
upon unions which are not in compliance 
with Section 9(f)-(h) of the act, it is proper 
tor the Board to i hearing 
whether or not a party to the proceeding 
is in actual fact “fronting” for a noncom- 
plying union. Hence, evidence as to such 
fronting is admissible.” The Board may, 
however, reject an offer of an aflidavit to 
support the allegation of fronting where it 
is not considered probative evidence.” 


(8) The 
representation 
the hearing since the Board considers this 
to be an administrative matter” nor is evi- 
dence with respect to a claim 
that have revoked their au 
thorization cards for a organization 
which were submitted to the 
union’s showing of interest 


consider in a 


issue of a union’s showing of 


interest is not litigable at 


admissible 
employees 
labor 
substantiate 


notice of its own proceed 
taken by the Board. Hence, 
request for it to do so will be 
the hearing officer However, 
the Board to take judicial 
state proceeding or a 


(9) Judicial 
ings will be 
a motion or 
granted by x 
a request for 
notice of a board 
court finding will properly be denied by the 
hearing officer, since the NLRB is not bound 
by that finding.” In the following situations, 
the Board has upon motion granted a re- 
quest to take judicial notice: the structure 
and procedure of the National Joint Board 
for Settlement of Jurisdictional Disputes in 
the Building and Construction Industry,” 
customary usage in a particular industry,” 
ruling of the Wage and Hour Division of 
the United States Department of Labor 
with respect to coverage of employees under 
the act, in view of the similarity of definition 
in both the NLRA and the Fair Labor 
Standards Act“ and the Dictionary of Ox 
Titles in the Field of Labor, 
the United States 


cupational 

which has been issued by 

Department of Labor." 
(10) Where the 


cerning representation revolves around the 
the labor or- 


one ol questions con 


issue of whether contracting 
* Wood Parts, Inc., 101 NLRB 445 
”“ Gardner-Denver Company, 82 NLRB 201 
' Radio Corporation of America, Inc., 89 
NLRB 699: J. J. Case Company, 95 NLRB 1493 
* Master-Craft Corporation, 92 NLRB 524 
‘Baldwin Locomotive Works, 89 NLRB 403 
“ Standard Oil Company of California, 91 
NLRB 793. 
" Manhattan Construction Company, 96 NLRB 
1045 
"= Hlampton 
NLRB 1090 
*” Standard Oil Company, 77 NLRB 504 
"“ Angelica Hosiery Mills, Inc., 9% NLRB 
“HH. & A. Selmer, Inc., 81 NLRB 1305 


Roads Broadcasting Company, 98 


1285 
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atiiliate 
when 


was no longer an 
union 


ganization is of 
of a national or international 
the contract was executed, or is now defunct, 
evidence may properly be taken at the hear- 
ing to show that employees voted to dis 
athliate from the contracting labor organization 
afhliate the petitioning labor 

The however, is confined 


acts ot athihation, 


with 
union. evidence, 
to the disafhiliation 
and an offer of proot with respect to raiding 
will be ex- 


and 
of another labor organization 
cluded.” Moreover, the 
deny an offer of proot which deals with the 


hearing oflicer will 


possibility of further expulsions of the umon 
Phe Board will 
not permit parties to a proceeding to adduce 
property rights 
labor 


from its parent federation.” 


evidence with respect to 


between competing 


under a contract 


‘ 
organizations 


(11) When a 
decertification of representatives under Se 
tion 9(c) is filed by an employee or a group 
individual or labor 
behalf, it 1s 
consider the 
first im 


petition tor certification of 


of employees or any 


acting in thei 


organization 
relevant for the Board to 
sponsorship of the petition in the 
Accordingly, is admissible 


vhether 


stance evidence 
at the 


supervisors 


hearing with respect to 


were active in obtaming au 
behalf of the 


seeking to 


thorizations on union which 


filed the petition or 
vene.” Evidence is 
whether an 
agents instigated 
the mecumbent 
however, that 
a repre 


Was miter 


admissible with 
through 


a jt tl 


also 


respect to employer 


his supervisors of 
tion for decertification of 


union.” Bearing in) mind, 
the Board will not take 


sentation 


evidence in 
untair 
will be 


demonstrate 


relating to alleged 
practices, an offer of 


attempts to 


cast 
labor proot 
rejected where it 
that a 

with the 


incumbent 


supervisor domimated or interfered 


formation or administration of an 
As a turthers example ol 


unlair 


union 


exclusion of evidence dealing with 


labor practices, the Board has re jected testi- 
showing the Status of a 


official at the 


mony supervisory 


union time ot the execution 


“PL. Mallory and Company, Inc., 89 NLRB 
962 
" Sperry Gyroscope Company, 88 NLRB 907 


"Allen B. Dumont Laboratories, Ine ks 
NLRB 1296 

” Morganton Fuli Fashioned 
pany, cited at footnote 6 

” Mengel Company, 114 NLRB 321 (Cf 
York City Omnibus Corporation, 104 NLRB 579 
where the Board permitted evidence of super 
Visory assistance or participation where the 
union was a petitioner in a proceeding. Thi 
was done inasmuch as it went to the nature of 
the organization qualified to file under Se« 
9(c)): BtStates Company, CCH Labor Law Re 
ports (4th Ed.), © 54,333, 117 NLRB No. 22 


Homery Com- 


Neu 


399 





and extension of, and the hearing on, thie 
contract in issue.” 

(12) In furtherance of its policy that the 
representation hearing is investigatory in 
nature, the Board has authorized the hear- 
ing officer to proceed with the hearing, call- 
ing such witnesses as he deems appropriate 
with respect to the unit issue, notwithstand- 
ing the failure of the petitioner to submit 
evidence on such issue.” This policy of the 
joard was further elaborated on recently 
m a case dealing with the cratt 
severance, While the Board as a result of 
its decision in American Potash and Chemical 
Corporation has placed additional limitations 
severance, it has not 


issue ot 


on the right of eraft 
altered its policy on the question of the 
burden of proof in a craft-severance case. 
This type of proceeding is also identified 
character, and facts 
may be established 
witnesses by 


as nonadversary in 
justifying severance 
through the examination of 
the hearing officer regardless of whether 
the petitioner, which seeks the severance, 
calls any witnesses on its behalf to testify 
as to the appropriateness of the unit re- 
quested.” 

The bargaining pattern in industry may 
be established through testimony. However; 
the evidence must be relevant to the unit 
issue in the instant case.” The alleged 
supervisory status of employees who were 
included in a unit previously certified by the 
Board may be inquired into, and evidence 
with respect to such status is admissible in 
the new proceeding.” However, an offer 
of proof as to supervisory status, which 
consists of a written statement purporting 
to show the particular individual’s authority, 
will be rejected as insubstantial if such 
document was never shown to the employee 
prior to the hearing nor was he aware of 
its existence.” 

The Board will reject 
with eligibility of employees for union mem- 
bership on the ground that the test 
whether the 


evidence dealing 


sole 
mm a representation case 1s 
union is willing to represent them in collec 
tive bargaining if certified by the Board.” 

The Board in a recent case was confronted 
with the problem of the impact of that por 


" National Foundry Company, 109 NLRB 357 

* United States Pipe and Foundry Company, 
87 NLRB 115 

“107 NLRB 1418 

“United States Smelting, Refining and Min- 
ing Corporation, 116 NLRB, No. 93. 

% Sprague Electric Company, 81 NLRB 410. 

“ Hilis-Klatscher Company, 79 NLRB 183 

* WCAU, Inc., 93 NLRB 1003 

%* Northern Redwood Lumber 
NLRB 272. 
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Company, 88 


tion of Section 9(c)(3), which deals with 
economic strikers. These are employees on 
strike who are not entitled to reinstatement 
and, under the act, are not eligible to vote 
in an election. The Board decided that in 
the interest of having more complete in- 
formation as to the time the election was 
run, administrative purposes would be better 
served if testimony as to the replacement 
of economic strikers was excluded at the 
hearing. Accordingly, the ruling of the hear- 
ing officer quashing subpoenas for infor- 
mation as to such replacement, where the 
strike was still in the time of 
the hearing, was affirmed.” 

Finally, with respect to the unit, its scope 
and description, the Board will permit the 
unit to be amended at the hearing provided 
the parties are afforded an opportunity to 
litigate the issue, and the petitioner’s show- 
ing of interest in a larger unit, if involved, 


progress at 


is adequate.” 


Withdrawal of Petition 
or Intervention at Hearing 

The Board will normally permit the with 
drawal of a petition or intervention at the 
hearing. Where, in a one-union situation, 
the petitioner desires to withdraw and no 
inconsistent action is involved in the with 
drawal, a request may be made for with- 
drawal without prejudice at any time prior 
to the close of the hearing.” In a two-union 
situation, where no inconsistent action 1s 
involved and where the petitioner requests 
timely withdrawal, if the intervenor agrees, 
the withdrawal may be granted with preju- 
dice to the filing of a new petition by the 
union involved for a period of six months.” 
It should be noted, however, that the hear 
ing officer has no authority to approve with- 
drawal of a petition or intervention, but 
must refer the request to the regional di 


63 
rector. 


Submission of Briefs to Board 

The hearing officer has authority prior to 
the close of the hearing to grant an additional 
14 days beyond the seven-day automatic right 
of a party to submit a brief to the Board.” 


(Continued on page 338) 


” Hertner Electric Company, 115 NLRB 820 

” Public Motors Company, 99 NLRB, No. 273 

" Sears, Roebuck and Company, 107 NLRB 
716 

"= Campas Dairy Products, 
715. 

** Norfolk Coca-Cola Bottling Works, 86 NLRB 
162 

” Sec 


Ltd., 107 NLRB 


Rules and Regulations, NLRB 


102.60, 
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Rights of Individual Employee 
as a Member of or Against the Union 


By DEE EDWARDS, Detroit Attorney 





All too frequently the rights of employees are discussed in relation to an 


employer. 


or one to which he does not belong? 


But what of the rights of an employee against a union, his own 


This writer examines instances of 


union unfair labor practices directed against workers who were not neces- 


sarily nonunion members. 


This article served as the basis of a talk pre- 


sented before the September, 1956 meeting of the Michigan Bar Association. 





TRHE LOGICAL POINT at which to 

begin considering a worker's relationship 
to his union is an examination of his right 
to join a union. The general rule is that, 
being a voluntary association, a union has 
the right to select its own members—arbi 
-and the courts will not 
whom the 
This is so 


trarily or otherwise 
compel the admission of anyone 
union does not choose to admit.’ 
even though the applicant may suffer hard 
But it has 
union as a 


ship by reason of nonadmittance 
also been held that “a voluntary 
‘voluntary association’ should be one in which 


‘ 


a law-abiding individual of good moral char 
acter, possessing essential qualifications of 
his trade, can enter upon compliance with 
rules and by-laws reasonably appropriate for 


stability and usefulness of the association.” 


The 
various grounds 
line of cases holding that a union may not 
have both a closed or union shop contract 
with the employer and a closed union 


rule has been modified on 


For example, there is a 


general 


' Thorn v. Foy, 21 LABOR CASES ° 66,783, 328 
Mass. 337, 103 N. E. (2d) 416 (dicta); Clark 1 
Curtis, 12 LABOR CASES 63,755, 71 N. Y. S 
(2d) 55: Wilson wv. Hacker, 19 LaBor CASES 
* 66,059, 101 N. Y. S. (2d) 461, 200 Mise, 124 
Mayer v. Journeyman Stone Cutters Association, 
17 N. J. Eq. 519, 20 Atl. 492: Colson v. Gelber, 
192 Misc. 520, 80 N. Y. S. (2d) 448; Yeager v 
Teamsters, Local 313, 21 LABOR CASES ° 66,742 
39 Wash. (2d) 807, 239 Pac. (2d) 318: Cameron 
v. I. A. T. 8. E., 118 N. J. Eq. 11, 176 Atl. 692 
Taylor v. Brotherhood of Railway Clerks, 106 
F. Supp. 438 

2Carrolul v. 
Brotherhood 
Eq. 144, 31 Atl 

* James v 
CASES ° 62,475 


International 
as NN. 2 


Local No 209, 
of Electrical Workers, 
(2d) 223. 
Marinship Corporation, 9 
25 Cal. (2d) 721, 155 Pac 


LABOR 
(2d) 


Rights of Employee 


Refusal of membership on racial ground 
the statutory collective 
prose ribed 


where the union is 
bargaining agent, is 
Betts v. Easley,’ the 
appreciation of the issues involved, said 


Thus, in 


court, showing a nice 


“The petition alleges not only that Negr 
employees are denied the right to take part 
local affairs of the 
officers and the fixing of 
tact that 
only in a 
jurisdiction ot 


union as the 
due 


in such 
election of 
[arising out of the 
them 


membership 


was available to separate 


lodge for Negro s, under the 
from thie 


represented by, a delegate 


white local at meetings of the 


and 
nearest jomet 
protective board, federation or convention| 
the right to participate in 
position to be taken by the 
for all employee :, 


but are denied 
determining the 
union, as bargaining agent 
as to wages, hours, working conditions, and 
neatters vitally affecting then 
Such denial is repugnant 


other such 


economic welfare 
American concept of equality under 


The court 


to every 
” 


ihe law also said 
329 (1944): Bautista v. Jones, 25 Cal. (2d) 746 
55 Pac. (2d) 343: Wilson v. Newspaper and 
Mail Deliverers’ Union, 1 LABOR Cases © 18,133 
123 N. J. Eq. 347, 197 Atl. 720 (1938); Shinsky 1 
O'Neil, 232 Mass. 99, 121 N. E. 790; Dorrington 
v. Manning, 1 LABOR CASES % 18,322, 135 Pa 
Super. 194, 4 Atl. (2d) 886 (1939): Seligman 1 
Toledo Moving Pictures Operators Union, 88 
Ohio App. 137, 98 N. E. (2d) 54; Carroll v, Local 
No. 269, International Brotherhood of Electrical 
Workers, cited at footnote 2. containing nu- 
merous citations in point: 166 A. L. R. 356 
(right of labor union to exclude applicants for 
membership): but see Havens v. Detroit Pro 
jectionists, 24 LABOR CASES © 68,045, 338 Mich 
418, 61 N. W. (2d) 790 (1953) 

*11 LABOR Cases ° 63.207, 161 
Pac. (2d) 831 


Kan. 459. 169 
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“The acts complained of are those of an 
organization acting aS an agency created 
and functioning under provisions of Federal 
law. This being true, it is unnecessary to 
consider appellee’s contention that the fifth 
amendment is not here applicable because 
it relates only to action by the Federal 
and not to acts of private 
persons. While claiming and exercising 
rights incident to its designation as bargain- 
ing agent, the detendant union cannot at the 
the responsibilities that 


Government 


avoid 
statutory 


same time 


attach to status. 


such 


“It is urged, however, that since member 
ship in the union is voluntary and not com- 
pulsory, the petitioners have no right to 
complain about limitations placed upon mem- 
bership under the constitution and bylaws 
of the union, The argument is specious and 
unrealistic This Court cannot be blind 
to present-day realities affecting labor in 
large industrial plants. The individual work 
man cannot just ‘go it alone’. Every person 
with an understanding of mass production 
and other features of modern industry long 
ago recognized the necessity of collective 
bargainine by labor representatives, freely 
chosen, if human rights are to be adequately 
safeguarded.” 

This reasoning by the Kansas court was, 
however, rejected by the United States 
Court of Appeals for the Ninth Circuit three 
years later (in 1949), which held that a 
union having a closed shop contract was not 
legally bound to admit applicants to mem 
bership even though certified by the National 
Labor Relations Board *—apparently solely 
on the ground that even though so certified 
it was still a voluntary 

Several 
labor unions to 
to membership by reason of race, creed or 
color. The constitutionality of such statutes 
was upheld as violating neither due process 
nor the Fourteenth Amendment.” It might 
statutes are futile 
courts permit 


ass¢ Ciat rT m 
forbidding 
admission 


have statutes 
discriminate in 


states 


be suggested that such 
if, at the same time, the 
unions to close their doors to all but 
of members or to establish other impossible 


Sons 


or arbitrary standards 

The Railway Labor Ag¢gt, in permitting a 
union shop, provides that an agreement for 
union security shall not apply to any em- 
ployee to whom membership is not available 
on the same terms as to other employees, 


Photographers of Motion Picture 
17 LABOR CASES * 65,333, 


5 Courant v. 
Industry, Local 659, 
176 F. (2d) 1000 (1949) 

* Railway Mail Association v 
CASES € 51,215, 326 U. S. 88, 89 L. Ed 
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Corsi, 9 LABOR 
2072 


The language of the Labor Management 
Relations Act farther. In 
addition to protecting job 
membership is available on uniform terms 
and conditions, Section 7 provides: “Em- 
have the right to self- 
join or assist labor 


” 


somewhat 
rights 


‘ > 
goes 


unless 


shall 
organization, to form, 
organizations, to bargain collectively 
(Italics supplied.) While this is generally 
applied in terms of rights as against the 
employer, nonetheless the act makes it an 
unfair labor practice for a union to restrain 
or coerce employees in the exercise of rights 
guaranteed by Section 7—subject, of course, 
to its right to prescribe its own rules with 
respect to the acquisition or retention of 
membership. The question raised by the 
foregoing is whether it is an unfair labor 
practice for a union to prescribe such rules 
for admission or to apply them in so arbi- 
trary or discriminatory a manner as effec- 
tively to prevent an employee from exercising 
his right to join and to bargain collectively 
Some support for this approach is found 
in Section 8(b)(5), which forbids the charg 
ing of an excessive or discriminatory initia- 
tion fee. The thought here is, as revealed 
by the Congressional Record, that some pro- 
tection should be provided against labor 
organizations, protected by a union-security 
clause in the collective agreement, indulging 
in such practices as a means of getting rid 
wish to 


ployees 


of employees whom it does not 


admit to membership. 

The Michigan case of Havens v. Detroit 
Projectionists has been cited as standing for 
the proposition that “the courts will not 
undertake to compel a labor union to admit 
anyone to its organization who is in any 
way objectionable to the union or its mem 
bers.”" A review of the case indicates that 
Havens was a member of the union, how 
was his right to transfer 
from one local to another. 
largely on the facts and, having been de- 
cided by an equally divided court, is not a 
very strong reed to lean upon for any point 


ever; the issue 


goes 


The case 


ot law. 


Assuming the existence of union member- 


ship, we next consider the right of members 
to participate equally in union affairs. Turn- 


ing first to internal administration, we find 

the courts generally willing to give effect 

to constitutional provisions relating to elec- 

tions and voting on various issues.” Thus, 

they have ordered elections held when the 
+87 Corpus Juris Secundum 797 (supp.) 

* Dusing v. Nuzzo, 177 Mise. 35, 29 N. YY. S 
(2d) 882: Chambers v. Hodcarriers’ Building 
and Common Laborers’ Union, 7 LABOR CASES 
* 61.871, 52 F. Supp. 978 (DC D. C., 1943) 
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jeadership has failed to call them; they have 
insisted that proper notice be given and that 
the 


have 


conducted and 
Once the 


will 


counting be properly 
supervised recounts 
have the 
act to see that the will of the membership, 


even 


issues been decided, courts 


as expressed by balloting, is given effect 


is some 


It should be noted here that there 
difference between the attitude of the courts 
toward cases involving the mechanics of voting 
and those arising out of disciplinary action 
against members who have campaigned too 
vigorously to suit the incumbent administra 
tion or who have been unfortunate enough 
to champion the side of a controversy which 
failed to prevail. Inasmuch as the constitu 
tions of many unions forbid the circulation 
of leaflets or letters among the membership, 
in diverse ways o1 


restrict such circulation 


have broad provisions against “slander” or 


“misrepresentation”’—and even broader in 
terpretations of the meaning of such phrases 
the guarding of the right to vote is often 


a victory of form over substance 


‘| he 
against proprietor-members of the union, at 
least where the union union 
shop card could not be displayed unless tie 
owner of the shop 
required by its rules, although membership 


courts have upheld discrimination 


conte nde d a 
union, as 


joined = the 


only on a basis pre 


pertamimng to 


was available to him 


cluding any voice in matters 


(Footnote 8 continued) 
Harris v. Geier, 112 N. J. Eq. 99, 164 Atl. 50 
Fisher v. Kempter, 17 LaABor Cases ° 65,493 
65.494: Sibilia v. Western Electric Employees 
Association, 142 N. J. Eq. 77, 59 Atl. (2d) 251 
Stanton v. Harris, 152 Fla. 736, 13 So. (2d) 17 
Way v. Patton, 21 LaBor Cases * 66.889, 195 
Ore. 36. 241 Pac. (2d) 895 (1952) Vayo 1% 
Great Lakes Greyhound Lines, 21 LABOR CASES 
66.863, 333 Mich. 205, 52 N W (2d) 665 
(1952): State ex rel. Givens v. Superior Court 
of Marion County, Indiana, 25 LABOR CASES 
€ 68,191, 233 Ind. 235, 117 N. E. (2d) 553 (1954) 
*Rainwater v. Trimble, 18 LABOR CASES 
© 65,964, 207 Ga. 306, 61 S. E. (2d) 420 
” Betts v. Basley, cited at footnote 4 
Marinship Corporation, cited at footnote 3 

1t Collins v. International Alliance of Theatri 
cal Stage Employees and Moving Picture Ma 
Operators of the United States and 
al., 119 N. J. Eq. 230, 182 Atl, 37 
1. A. T. 8. E., cited at footnote 1 
Detroit Projectioniasts, cited at foot 
Theatrical Stage Employces 
Operators, Local 162, 17 
Cal. (2d) 362, 210 


James % 


chine 
Canada, et 
Cameron v 
Havens v 

note 3: Dotson v 

& Moving Picture 
LABOR CASES ° 65,384, 34 
Pac. (2d) 5 (1949) 

22 Fleming v. Moving Picture Machine 
tors, 16 N. J. Mise. 502, 1 Atl. (2d) 850 
v. Teamsters, 229 Ia. 1028, 295 N. W. 858: Otto 
v. Journeymen Tailors, 75 Cal, 308, 17 Pac, 217 
LoBianco v. Cushing, 117 N. J. Eq. 593, 177 
Atl. 102: Mahoney v. Sailors’ Union of the Pa 
cific, 24 LABOR CASES ‘ 68,064 43 Wash. (2d) 
874. 264 Pac. (2d) 1095; Musicians Protective 


Opera 
Nissen 


Rights of Employee 


, and he would be ineligible 


attend the 


wages, hours, etc 


for any office or to convention 


as a delegate.’ 


members by the union, 


mtrauntion 


Classification of 


resulting in the curtailment of 


disapprove d when made 
” 


race 


rights, has been 
on the 
‘junior’ and “senior” 
in Collins v. 1. A. T. S. E., the 
court found that it 
the union constitution and publi 
the local to 
higher 


them the 


basis or 
Thus, 
lersey 
both 
policy to 


basis of and on the 
membership.” 
New 
was contrary to 
so-called 
and, at the 
attend 


permit charge the 
duc s 


right to 


junior members 


same time, deny 


meetings or vote on matters of concern to 


them. This procedure was designed to give 


the senior members a virtual job monopoly 


Once acquired, the worker's union mem 


a valuable ! 
not be 


bership is deemed to be roperty 


night of which he may deprived 


unconstitutionally 
that 


illegally of 
stated 


arbitrarily 
Other 
ina 

the union 
lost 


courts have membership 


union constitutes a contract, between 


and the member, which may be 


only in accordance with its terms.’ 


Kirst, there must be a violation of the 


constitution and bylaws or 


lo use a pl ras 


obhi 


mstitu 


members ot the 
°* Many ce 


their 


popular with union 


gation of membership.’ 


tions are exceedingly vague in definition 


of offenses against the union, and courts 


are equally loath to create offenses n 


Semon, 22 LABOn 
(1952): Arm 
* 66.422, 9%) 


Association, Local 466, AFM 1 
CASES © 67,383, 254 S. W. (2d) 211 
strong 1% Duffy, 20 LaABor Cases 
Ohio App. 233, 1083 N. E. (2d) 760 (1951) 
Veurer w Detroit Vusicians Benevolent 
and Protective Association, % Mich 151 54 
N. W. 954: Howland v. Local Union 6, Us 
CIO, 15 LABOR CASES © 64,877, 323 Mich. 305 
N W (2d) 166 (1948) Snay 1% Lovely, 
Mass. 159. 176 N. E. 791; Polin v. Kaplan, 257 
N. ¥. 277, 177 N. EB. 833: 87 Corpus Juris Se 
cundum 772 (‘Trade Unions Ser 11): Lea 
high wv. Beyer, 24 Lasor Cases © 68,083. 116 
N. Ek. (2d) 458 (1953): Duggins v. Carpenters 
and Joiners, 21 LABOR CASES © 66.966. 90 Ohio 
App. 59, 102 N. E. (2d) 606 (1951): Hopson 1 
Marine Cooks & Stewards, 23 LABorn Cases 
©" 67,499, 116 Cal. App. (2d) 320, 253 Pac (2d) 
733 (1953): Retail Clerks, Local 381 v. Weastling 
22 LABOR CASES £ 67,151, 41 Wash. (2d) 90, 247 
Pac. (2d) 253 (1952) 

‘slarria 1 Varine Cooks d& Stewards 1% 
LABOR CASES *° 65,954, 98 Cal. App. (2d) 733 
221 Pac. (2d) 136 (1950): Smertherham » Laun 
dry Workers, 44 Cal. App. (2d) 131, 11 Pac 
(2d) 948; Armstrong v. Duffy, cited at footnote 
12: Dakchoylous 1 Ernst, 23 LABOR Cases 
* 67,640, 203 Mise. 277, 118 N. Y. S. (2d) 455 
(1952) Naylor 1 Harkins, 24 Lanorn Cases 
* 67,924, 27 N. J. Super. 594, 99 Atl (24; B49 
(1953): Miller v. Operating Engines rs, 23 LABOR 
CASES ° 67.643, 118 Cal App. (2d) 66 Pac 
(2d) 85 (1953): Gleeson 1 Conrad, 17 Lanor 
CASES * 65,486, 276 App. Div. 861, 93 N Y §& 
(2d) 667 (1949) 


on 
204 
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specifically spelled out. One case in point 
is that of Johnson et al. v. International UAW - 
CIO.” In the spring of 1950, plaintiffs had 
engaged in a decertification proceeding under 
the Taft-Hartley Act. The votes in favor 
of decertifying the UAW-CIO as collective 
bargaining agent, though substantial, were 


insufficient to prevail. A year later, at its 


next convention, the union created a new 
offense of “conspiracy against the union,” 
brought charges against 
who had been active in the decertification 
proceeding, and proceeded to try them for 


some 19 persons 


having committed the newly created offense. 
Of the 19, five were acquitted by the trial 
board; several were found guilty in the 
highest degree and expelled; others were 
found “secondarily” guilty, and suspended 
and fined. After appeal to the next conven- 
tion, which upheld the trial board, suit was 
started. Plaintiffs’ claims that the union 
could not legislate ex post facto and that, 
in any event, they could not be expelled for 
exercising a right guaranteed by federal law 
found favor with the court, and the judg- 


ment of the union tribunal was reserved. 


Second, the accused is entitled to notice 
of the charges.” Generally, this is held to 
mean written notice. Just speaking roughly, 
while the importance of such notice is not 
to be underestimated, the usual rules as 
to notice in any legal proceeding are followed. 

Third, a trial must be had at which the 
accused has the opportunity to be present 
and learn the evidence presented against 
him. Judicial standards observed by the 
courts are not used in measuring the fair- 
ness of a union trial, and even the more 
informal approach of the administrative 
tribunals is not insisted upon. Affidavits are 
frequently used, and few unions permit their 
members to appear with legal counsel; if 


any provision is made for such assistance, 
the usual requirement is that he be a mem- 
ber of the union. The trial must be held at 
some place reasonably convenient for the 
accused, 

Fourth, the verdict must be based upon 
substantial evidence.” This means just about 
the same thing as in any other situation 
when reviewed by a court—that is, if the 
court feels the decision is inherently wrong, 
it will accept new evidence; find there is no 
evidence to support the union determination; 
or so interpret the evidence as to negate its 
effectiveness, 

Fifth, the penalty imposed must be that 
prescribed by the constitution.” Thus, in 
the Meurer case, the court granted mandamus 
to compel restoration to membership follow- 
ing expulsion by the union for failure to pay 
a fine which had been levied contrary to the 
provisions of the constitution. 

Whether or not the courts will hold that 
procedural due process has been granted by 
the union will often depend upon the fact 
situation as to the alleged offense, and the 
extent to which the discipline imposed affects 
the member’s right to work or other rights 
accruing to him by reason of his member- 
ship, such as seniority, pensions, etc.; in 
addition, such cases are affected by the same 
social, economic and political considerations 
and prejudices as any other matter brought 
before the court. 

Turning now from the union-and-member 
relationship to the rights arising from the 
functions of the union as collective bargain- 
ing agent, we find certain definite limita- 
tions placed upon the union, for the purpose 
of protecting the rights of members and 
other employees. 

For example, in the Steele and Tunstall 
cases,” the United States Supreme Court 





“ Wayne County (Michigan) Circuit Court in 
Chancery No. 504-815 

”% Dragwa v. Federal Labor Union, 136 N. J. 
Eq. 172, 41 Atl. (2d) 32; Blek v. Wilson, 145 
Misc. 373, 259 N. Y. S. 443; Heasley v. Operative 
Plasterers, 324 Pa. 257, 188 Atl. 206; Gonzales v. 
Machinists, 30 LABOR CASES ‘ 69,833, 294 Pac. 
(2d) 69 (1956); Talton v. Behncke, 22 LABOR 
Cases { 67,050, 106 F. Supp. 157 (1950); NLRB 
v. Radio Officers’ Union, 21 LABOR CASES 
© 66,938, 196 F. (2d) 960 (1952) 

" Koukly v, Weber, 154 Misc, 659, 277 N. Y.S 
39: Peabody v. Kaufman, 61 N. Y. S. (2d) 313: 
Kehoe v. Sokol, 82 N. Y. S. (2d) 196; Bartone v. 
Pietro, 18 N. Y. S. (2d) 178; Brooks v. Engar, 
259 App. Div. 333, 19 N. Y. S. (2d) 114; Gaestel 
v. Brotherhood of Painters, 120 N. J. Eq. 358, 
185 Atl. 36; Carson v. Glass Bottle Blowers, 37 
Cal. (2d) 13A, 231 Pac. (2d) 6; Mahoney v. 
Sailors’ Union of the Pacific, cited at footnote 
12: Shernoff v. Schimel, 21 LABOR CASES © 66,838, 
112 N. Y.S. (2d) 333 (1952) 
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' Harmon v. Mathews, 27 N. Y. S. (2d) 656; 
Bush v. I. A. T. 8. BE. and M. P. M. O., 55 Cal. 
App. (2d) 357, 130 Pac, (2d) 788: Walsh v. 
I. A. T. 8. E., 22 N. J. Mise. 161, 37 Atl. (2d) 
667; Madden v. Atkins, 28 LABOR CASES ‘ 69,446, 
1 Mise. (2d) 7, 147 N. Y. S. (2d) 19 (1955): 
Miller ». Operating Engineers, cited at foot- 
note 14 

™ Meurer wv. Detroit Musicians’ Benevolent 
and Protective Association, cited at footnote 13: 
Otto v. Journeymen Tailors, cited at footnote 
12; Fuerst v. Musical Mutual Protective Union, 
95 N. Y. S. 155; Minch v. Local 370, Operating 
Engineers, 24 LABOR CASES { 68,094, 44 Wash. 
(2d) 15, 265 Pac. (2d) 286 (1953): Barnhart v. 
UAW-CIO, 19 LaBor CASES { 66,273, 12 N. J. 
Super, 147, 79 Atl. (2d) 88 (1951) 

*” Steele v. Louisville & Nashville Railroad 
Company, 9 LABOR CASES ‘ 51,188, 323 U. S. 
192 (1944); Tunstall v. Locomotive Firemen 
and Enginemen, 9 LABOR CASES { 51,189, 323 
U. S. 210. 
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held that the Alabama Supreme Court had 
erred in construing the Railway Labor Act 
as conferring on the Brotherhood of Loco- 
motive Firemen plenary authority to deal 
with the railroad and enter into 
fixing rates of pay and working conditions 
for the craft as a whole without any legal 
obligation or duty to protect the rights of 
minorities from discrimination or unfair 
treatment. In both cases the brotherhood 
had entered into amendatory collective agree 
ments which impaired the promotion and 
Negro members. The 
collective 


contracts 


seniority rights of 
Court outlined the 
bargaining agent in the following terms 


“We think that the Railway Act 
imposes upon tne statutory representative 
of a craft at least as exacting a duty to pro- 
tect equally the interest of the members of 
the craft as the Constitution imposes upon a 
legislature to give equal protection to the 
interests of those for whom it legislates 
Congress has seen fit to clothe the bargain 
ing representative with powers comparable 
to those possessed by a legislative body both to 
create the rights of 
whom it but it 
imposed on the representative a correspond 
ing duty. We hold that the language oft 
the Act to which we have referred, read in 
the light of the the Act, ex 
presses the aim of Congress to impose on 


duties of a 


Labor 


and restrict those 


represents has also 


purposes of 


the bargaining representative of a craft or 
class of employees the duty to exercise 
fairly the power conferred upon it in behalt 
of all those for whom it acts, without hostile 
discrimination against them.” 


The Court then that it 
does not mean that a collective bargaining 
representative may not enter into contracts 
which may have unfavorable effects on some 
members; but that modifications must be based 
upon relevant differences, such as seniority, 
skill, type of work, etc." or be a result of 
economic or social dislocations.” The difficulty 
is in determining just when such differences 
are sufficiently relevant, or the benefits to the 


goes on to state 


membership as a whole sufficiently great, 
to warrant discrimination. This is the ques 
tion posed by such cases as Hartley 7 
Brotherhood of Railway and Steamship 
Clerks “™—where an amendment was made to 
the collective agreement which operated to 
deprive married women of their seniority 


21 Mosshamer v. Wabash Railway, 221 Mich 
407, 191 N. W. 210; Mayo v. Great Lakes Grey- 
hound Lines, cited at footnote 8. 

22 Ford Motor Company v. Huffman, 23 LABOR 
CASES © 67,505, 345 U. S. 330 (1952) 

1 LABOR CASES § 18,104, 277 N. W. 885 
Mich, 201 (1938). 
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Rights of Employee 


were extenuating ci 
effort to the 
during the depression 
the agreement, the 
“greater good,” but did say 


rights “unless there 
cumstances” in an 
work among men 
‘| he upheld 


ground of the 


spread 


court on 


“A different situation might be presented 
the agreement of 1932 been accomp 
lished as a result of bad faith, arbitrary 
action or traud directed at plaintiff on the 
execution.” 


had 


part of those responsible for its 


The 
tions of bad faith or 
has been found 


not too helpful on ques 
Only 
an ifistance where 


Cases are 


arbitrary action 
one Case 


several years after amalgamation of two 
transportation systems the employees of one 
found themselves in the majority and sought 
to amend the agreement to give themselves 
The court found 
a4 


superior seniority rights 


no reason for the amendment 
In any event, whether the proposed modi 


fication is proper is a question for the courts.” 


The Labor Relations Act 
prohibits certain contractual provisions, sucl 
as featherbedding; hiring-hall arrangements 
result in, discrimi 
membership or 


Management 


which provide 
the 
nonmembership in the union ; 
fits of various 
effect. Wage 
be subject to the Fair Labor Standards Act 
security 


lor, of 


nation on ground of 
and fringe bene 
the 


agreements would, of course, 


types which have same 


and, in proper cases, union clauses 


would be subject to right-to-work statutes 


mind that 
relation 
scrutiny of 


Finally, it should be borne in 
the entire field of 


ships is being subjected to the 


member-union 
never before equaled 
the success of the 
unions in organizing workers in all walks 
of life Such blood is 
bound to bring challenges to the leadership 
ot the long estab 
lished. to both 
the individual worker and society, the court 
limitations 


the courts to a degree 
eloquent testimony to 


infusion of new 


unions and to practices 


Because of the importance 
are beginning to recognize the 
of the old law of voluntary associations as 
a guide or for precedent and to apply more 
realistic tests As in dynamic field of 
law, the task is greater and the path more 
difficult; perhaps the only general statement 
that can be that basically it is a 
question of fighting for fair play and the 
application of democratic principles 


[The End] 


any 


made is 


* Belanger v. Division 1124, Street, Electric 
Railway .& Motor Coach Employees, 16 Lanor 


CASES © 65,017, 254 Wis. 344, 36 N. W. (2d) 414 
but see Mayo v. Great Lakes Greyhound Lines. 
cited at footnote & 

* Mount v. Locomotive 
CASES * 69.518, 226 F 


Engineers, 29 Lanor 
(2d) 604 (CA-G, 1955) 
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Contract Rights 


of the Individual Employee as Against 


What sort of rights did Congress have in mind when it provided the 
individual worker with the right to present his own grievance to his 
employer for adjustment? The author, in speaking before the Michigan 
Bar Association last September, suggested that perhaps it was never 


intended that the right of the 


individual 


to present grievances be 


enforceable, for unions and management may combine to deprive workers 
of a hearing and consequently make this right absolutely meaningless. 


|NIONS are generally in the forefront 
/ of the grievance battleground, advo- 
cating the causes of employees who have, 
or believe they have, reason to complain 
treatment afforded them by em- 
Usually 


over the 
ployers under a collective agreement 
they do a competent job 

However, there are some Joe Smiths who 
handle their own cases. Joe, for 
generally not 
He may belong 
union, be a 


preter to 
one reason or another, 1s 
popular with his delegation. 
to a minority faction in his 
nonmember, loud, quarrelsome, a member 
of the wrong political party, one who believes 
that his union officers are not competent to 
represent him, or just a rugged individualist 
have tried to interest his steward 
vrievance, but 


He may 
and committeeman in his 
they, believing it not meritorious or know- 
ing of Joe’s unpopularity, shunt him from 
one union official to another 


Also, under the rationale of the Westing 
house opinions, or some of them, employees 
litigate their own 

as distinguished 


must—nominally at least 
controversies, if individual 
from collective—rights are involved. 
remedies are to Joe Smith. 
He may proceed under the grievance pro 
cedure, a method which is the subject of 
Section 9(a) of the National Labor Rela 


tions Act, or he may institute court action. 


Two open 


1 Association of Westinghouse Salaried Em- 
plovees v. Westinghouse Electric Corporation, 
27 LABOR CASES { 69,063, 348 U.S. 437, 75S. Ct 
489 (1955) 

21f the contract violation is an unfair labor 
practice, the employee may have a remedy 
under the National Labor Relations Act. This 
is not a “contract right.’ as that phrase is 
employed in this paper, but possible ‘‘federal 
pre-emption’ is discussed below 


316 


If there is no contract of any kind, there 
is One course open to Joe—he can quit.” 
Section 9(a) of the Wagner Act 
ciated the basic proposition that the ma- 
jority union was the exclusive representative 


enun- 


of the employees for the purposes of col- 
lective bargaining. The principle was quali- 
fied, however, by the inclusion of a proviso: 
“That any individual employee or group of 
employees shall have the right at any time 


to present grievances to their employer.” 


Just how far Congress intended to go in 
granting an individual the power to present 
a grievance to his employer has been the 
considerable discussion.’ Did 
an employee a legal 


subject ot 
the proviso grant to 
power to present his grievance to his em 
ployer? If so, could he require the 
employer to listen to him? Did the proviso 
merely protect the employer from an unfair 
labor practice charge by reason of his deal- 
ing with a single employee? Was it neces 
present for any 


how 


sary to have the union 


discussion ? union disagreed 


with the settlement made ? 

The 
the cases which 
The Ninth Circuit * 
if the employer agreed, 
adjust his 


Suppose the 


removed by 
discussed Section 9(a) 
held that an imdividual, 
could 
without 


uncertainties were not 


negotiate 


and grievance inter- 


vention by the majority union; while the 

* Report of Committee on Improvement of 
Administration of Union-Management Agree- 
ments, Labor Relations Law Section, American 
Bar Association (1954), 50 Northwestern Uni 
versity Law Review 143, 169 (1955): Dunau 
“Employee Participation in the Grievance As- 
pect of Collective Bargaining,”” 50 Columbia 
Law Review 731 (June, 1950) 

‘NLRB v. North American Aviation, Inc 
LABOR CASES © 61,656, 136 F. (2d) 898 (1943) 
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the Employer 


By ROBERT G. HOWLETT 


approved a_three-cornered 
the union had the right 


participate in, all 


Fifth Circuit *® 
program whereby 
to be at, and 


stages of the grievance procedure.” 


present 


In 1945, the Supreme Court of the United 
States decided the //gin case.’ This five-to 
decision, which arose under the Rail 
Act, has been widely discussed 

settled a 
agreeing to the 
They 


four 
way Labor 
\ union 
ployees by 


grievance tor em 
receipt ot 


had 
certain money for them were dis 
satished with the monetary adjustment and 
their employer, contending that the 
to settle their 
drew a dis 


sued 
union did not have authority 
claim. The 
tinction between collective bargaining, vested 


Court’s opinion 
solely in the bargaining representative, and 
involving grievances” 
held, may be settled by 
between an individual 
emplovee and_ his The 
mind that the employees had not author 
them in the 


disputes 
which, the Court 
direct negotiation 


“minor 


employer Court 


represent 


The 


the union to 
settlement 


ized 


grievance opinion meant 


Tool Company v. NLRB, 9 LABOR 
CASES ‘ 62,503, 147 F. (2d) 69 (1945) 

“There appears to have been agreement in 
both NLRB wv. North American Aviation, Inc 
cited at footnote 4, and Hughes Tool Company 
v, NLRB, cited at footnote 5, that grievants 
could not be represented by a minority union 
To the contrary is Douds v. Local 1250, Re 
tail, Wholesale & Department Store Union of 
America (CIO), 16 LABOR CASES ° 65,015, 173 
F. (2d) 76 (CA-2, 1949), which has been vigor 
ously criticized and not followed by the Board 
Local No. 626, Meat and Prowsion Drivers 
Union, International Brotherhood of Teamsters, 
Chauffeurs, Warehousemen and Helpers of 
America and Lewis Food Company, 115 NLRB 
No. 136 (1956): Federal Telephone & Radio 
Company, 107 NLRB 649 (1953). For discussion 
of Sec. 9(a) as it appeared in the Wagner Act 
see NLRB v. United States Automatic Corpora- 
tion, 57 NLRB 124 (1944); Douglas Aircraft 
Company, 25 WLB 57, 65 (1945): NLRB 1 
Pacific Stages, Inc., 1 LABOR CASES 
99 F. (2d) 153, 164 (CCA-9, 1938); Wil 
Company v. NLRB, 3 LABOR CASES 
(2d) 759, 763 (CCA-8, 1940) 
National Labor Relations Act: “Employers duty 
to bargain collectively as affected by right of 
individual employee, or group of employees, to 


® Hughes 


Union 

© 18,240 
son & 
© 60.167, 115 F 


Contract Rights 


so many things to so many people that it 
is not surprising a 
It is from the 
rehearing, that an employee might not only 
right to a union to represent 
adjustment, but could 


do so by 


granted 
alter the 


rehearing was 


clear opinions, 
delegate the 
him in grievance 


also authorize the union to 


“at qurescence, 

The unions were not slow in adding pro 
and bylaws 
on becoming a 


Visions to their constitutions 
under which an employee, 
member, delegated to the union the right ot 
with grievance 


representation respect to 


settlement.’ 
The 
9ia) by 


to have 
presented, (2) without the 


amended Sectiou 


Hartley \ct 
to the proviso (1) the right 
adjusted just 


mtervention ol 


lait 
adding 
grievances and not 
long as 
the adjustment ts not with the 
collective bargaining contract 


the bargaining representative, as 
mconsistent 
terms of the 
or agreement then im effect and (3) that as 
a condition to such adjustment the bargain 
ing representative is given an opportunity to 


iy present at the adjustme nt 

It seems clear that Congress intended (1) 
all of the 
Section 9(a) of the Wagner 
Tool Com 


to retain in the individual rights 


recognized by 
Act, as construed by the //lughes 


to “fully grievance 


puny case, prosecute his 


all stages and appe als” and (. to 


through 
negotiation ot 


Hlughes 


require, 30 


eliminate the three-cornered 
employer, employee and umion, as the 
Tool 
ha 


t it was unnecessary 


( om pany case seemed te 


t that the barwaiming 


representative be present during all stages 
present grievances to employer.” 158 A. L. R 
1174 (1945) 

' Elgin, Joliet & Rastern Railway Company t+ 
Burley, 9 LaABorR Cases © 51,212, 325 U. S. 711, 
65 S. Ct. 1282 (1945); 10 LaBor Cases ° 51,227 
327 U. S. 661, 66 S. Ct. 721 (1946) Compare 
Estes v. Union Terminal Company, 89 F. (2d) 
768 (CCA-5, 1937) 

‘See Art. 6, Sec. 15, of the constitution of 
the International Union, United Automobile 
Aircraft and Agricultural Implement Workers 
of America (UAW-CIO) The International 
Union and the Local Union to which the mem 
ber belongs, and each of them, are by him 
irrevocably designated authorized and em 
powered exclusively to appear and act for him 
and in his behalf before any board, court, com 
mittee or other tribunal in any matter affecting 
his status as an employee or as a member of 
his Local Union or the International Union, and 
to act as his agent to represent and 
in the presentation, prosecution, ad 
justment and settlement of all grievances, com 
plaints or disputes of any kind or character 
arising out of the employer-employee relation 
ship, as fully and to all intents and purposes 
as he might or could do if personally present 
(Adopted at the international union convention 
March, 1946.) 


exclusively 
bind him 
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Section 
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of the discussion, but only at the time when 
the grievance was settled.” 

Does Section 9(a) grant an individual em 
ployee the right to require his employer to 
discuss his grievance and to adjust it? Or 
insofar as 
protects 


is the section only 
the employer is concerned, but 
him from an unfair practice charge 
because he had adjusted a grievance directly 
with an individual employee? The General 
Counsel of the National Labor Relations 
Board has taken a view that the proviso is 


periissive 


labor 


merely permissive.’ 

It seems probable that the members of 
active in promoting 
did not consider that 


Congress who were 
the Taft-Hartley Act 
a situation could arise whereby an employer 
would refuse to listen to an employee and 
While the 
“right of 
griey 


adjust a meritorius grievance, 
Senate committee referred to the 
individual employees to present 
ances,” it seems apparent that the reference 
is not to a right which the individual em 
Any one who has a 
labor relations 


cases in- which 


ployee may enforce.” 
realistic understanding of 
recognizes that there are 
management and union combine to deprive 
an employee of a hearing—and of his 
rights under a collective bargaining agree- 
ment. In such instances a “right” to require 


* Sherman, ‘“‘The Individual and His Grievance 

Whose Grievance Is It?” 11 Uniwersity of 
Pittsburgh Law Review 35 (1949); Cox, “Some 
Aspects of the Labor Management Relations 
Act, 1947,"' 61 Harvard Law Review 274, 299-303. 

” General Counsel's Administrative Decisions, 
Case No. 317 (1953); General Counsel's Adminis- 
trative Decisions, Case No, 418 (1952) 

"S. Rept. 105, 80th Cong., Ist Sess., p. 24 
(1947): 93 Congressional Record 3625 (April 
17, 1947): H. Rept. 245, 80th Cong., Ist Sess., 
p. 34 (1947): H. Conf. Rept. 510, 80th Cong 
Ist Sess., p. 46 (1947) 

% Agsociation of Westinghouse Salaried Em 
ployees v. Westinghouse Electric Corporation, 
cited at footnote 1, holds that the union has no 
standing under Sec. 301 as plaintiff with respect 
to those parts of a collective bargaining agree- 
ment which dealt with individual, as distin- 
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the employer to hear and determine a griev- 
ance is meaningless, as the employer can 
decide against the employee, who thus has 
no remedy unless he can force arbitration. 


The processing of a grievance by an in 
dividual is basically simple. The individual 
files his grievance and prosecutes it directly 
with the employer without the presence oi 
the majority union. When an agreement 
has been reached, whether at the first, an 
intermediate, or final step, the union must 
be notified so that it can be present at the 
final settlement 


the settlement is, in the 
with the 


In the event 


opinion of the inconsistent 


union, 


terms of the collective bargaining agree 
ment, it would appear that the union (depend 
ing, of course, on the language of the 
collective agreement) could process a griev- 
ance on that issue and ultimately take it to 
arbitration. Possibly, a suit may be insti 
tuted under Section 301 of the Taft-Hartley 


Act.” 
to strike, depending on the grievance and 
no-strike clauses of the agreement. A too- 
frequent use of individual grievances might 


The union may also have the freedom 


constitute an unfair labor practice, so that 
could be through the 


Relations Board.” 


a remedy sought 


National Labor 


But see Local 
Distributive 
Wholesale and Depart- 
Buckeye Cotton Oi 
Company, 31 LABOR CASES © 70,179, 236 F. (2d) 


rights. 
and 


guished from collective 
1%, Warehouse, Processing 
Workers Union, Retail, 
ment Store Union, CIO v 


MacKay v. Loew's, Inc., 18 
182 F. (2d) 170 (CA-9 
1950), cert. den., 340 U. S. 828, 71 S. Ct. 65 
(1950): Taschenberger v. Celanese Corporation 
of America, 26 LABOR CASES ° 68,585, (Md. Cir 
Ct., 1954). The issue as to whether the adjust- 
ment is inconsistent with the terms of the col- 
lective bargaining agreement appears to be a 
contract issue between the employer and the 
union as an entity 

"% Union Manufacturing Company, 95 NLRB 
792 (1951), order enforced, NLRB wv. Union 
Manufacturing Company, 17 LaBpor CASES 
* 65.553, 200 F. (2d) 656 (CA-5, 1953) (inviting 
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LABOR CASES ° 65,770, 











bargaining agreements 


\ question arises as 


Most collective 
provide for arbitration. 
to whether arbitration is part of the adjust- 
ment reterred to in Section 9(a) 
One arbitrator has held that the individual 
employee does have the right to seek arbi 
apparently 


process 


tration, although the employer 
was willing to arbitrate.” 


If the union were not a party to the 
arbitration award, it would not be bound by 
it It would that industrial 
relations require that the union be allowed 


interpretation 


seem good 
to intervene and 
of the agreement to the 
arbitration award is likely to have some pet 
suasiveness as precedent, so the union, as 


present its 
arbitrator An 


representative of most of the employees, has 
a legitimate interest in the outcome. How 
without the intervention 


“ 


ever, the phrase 
of the bargaining representative” in Section 
9(a) appears to bar an interpretation that 
the union has a right to participate over the 
objection of the employee, if not of the 
employer. 

There is another unanswered question: It 
the union constitution to which the em 
ployee has agreed when he became a union 
member appoints the union as the exclusive 
agent of the employee in all grievances, has 
the employee waived his right under Section 
Q(a)? It is likely that Section 9(a) is a 


(Footnote 13 continued) 


employees to deal directly with management 
on grievances held to be refusal to bargain) 
E. I. duPont de Nemours & Company, Ine., 115 
NLRB, No. 20 (1956) (insistence on clause that 
union be present at initial adjustment stage 
unfair labor practice) 

“ Lenhoff, ‘‘The Effect of Arbitration Clauses 
upon the Individual," 9 Labor Arbitration 
Journal 3 (1954) Mr. Justice Douglas, in his 
Westinghouse Electric dissent, suggests that 
both arbitration and lawsuits are part of the 
grievance process 

6J J. Case Company v. NLRB, 8&8 LABOR 
CASES © 51,173, 321 U. S. 332, 337, 64 S. Ct. 576 
580 (1944): National Licorice Company v. NLRB, 
2 LABOR CASES ‘ 17,056, 309 U. S. 350, 60S. Ct 
569 (1940): Gatliff Coal Company v. Cor, 10 
LABOR CASES 62,830, 152 F. (2d) 52 (CCA-6, 
1945) 

” Third-party-beneficiary doctrine: Burstein 
“Enforcement of Collective Agreements by the 
Courts.’ New York University Sixth Annual 
Conference on Labor (Matthew Bender & Com- 
pany, 1951), p. 31; Adner, ‘‘The Ability of an 
Individual Employee to Sue His Employer on a 
Collective Bargaining Agreement,"’ 3 Buffalo 
Law Review 270 (Spring, 1954); Witmer, ‘‘Col- 
lective Agreements in the Courts,’’ 48 Yale Lau 
Journal 19%, 229 (1938); 18 A. L. R. (2d) 352 
361: 95 A. L. R. 10, 37: Teller, Labor Disputes 
and Collective Bargaining, Vol. 1, par. 168 
pp. 500-501: Marvin v. Thomas J. Hoffman, Inc., 
22 LABOR CASES { 67,254 (1952), 280 App. Div 
616, 117 N. Y. S. (2d) 697 (1952): J. J. Case 
Company v. NLRB, cited at footnote 15 (an 


Contract Rights 


which cannot be 


mentioned in 


public policy 
waived.” Arbitration is not 


Section 9(a); hence, if it is not part of the 


matter oft 


Lrievance procedure, the union me miber may 
appoint, irrevocably, his union to represent 
arbitration It may be 
contended that the National Labor 
Act vests in the bargaining 
sentative the exclusive 
each employee in the bargaining unit except 
under 


him in the process 
Rela 
trons repre 


power to re prese nt 


in the processing of a grievance 
Section 9(a). If arbitration is not 
the grievance procedure, it 
that an emplovec does not have the right to 
arbitration 


part ot 
may be urged 


carry his dispute through 


An individual employee's second method 


collective agreement 


of entorcement of a 
is to sue his employer 


While there are 
ones, Which hold that no action at law may 
employee 


some cases, mostly early 


be maintained by an individual 
under a collective bargaining 
the more modern view is that an employee 


action at law 


agreement, 


bring an 
suit on 
Several theories 


standing to 
probably not a 


has a 
(but 
enforce a collective contract 
the recognition ot 
but the 


equity) to 


are used to rationalize 


‘ mplovec ’s power, 


the individual 
most common ground ts that the employee 
is a third-party beneficiary or is similar to 

a third-party beneficiary 
entitled somewhat 
as a third party beneficiary to all benefits of 
the collective trade agreement, even if on his 
own he would yield to less favorable terms'') 
Marranzano v. Riggs National Bank, 18 LABOR 
CASES © 65,885, 184 F. (2d) 349 (CA D. C., 1950) 
Ensley v. Associated Terminals, Inc., 304 Mich 
522, 8 N. W. (2d) 161 (1943) (right to bring 
action under a_ third-party-beneficiary theory 
not questioned); Gulla v. Barton, 164 App. Div 
293, 149 N. Y. S. 952-953 (1914): Adams wv. Re 
public Steel Corporation, 19 LABOR CASES 
* 66,012, 254 Ala. 620, 49 So. (2d) 214 (1950) 
Lammonds vw. Aleo Manufacturing Company, 
30 LABOR CASES ‘ 69,886, 243 N.C, 749, 928. E 
(2d) 143, 145-146 (1956) Sublett +4 Henru’s 
Turk and Taylor Lunch, 5 LABOR CASES © 61.046 
123 Pac. (2d) 844 (Calif. App., 1942), rev'd, 7 
LABOR CASES ‘ 61,698, 21 Cal, (2d) 273, 131 Pae 
(2d) 369 (1942) Leahy wv. Smith, 29 Lanor 
CASES 6 69.600, 290 Pac (2d) 679-680 (1955) 
(nonmember class action): Yazoo & Mississippi 
Valley Railroad Company 1 Sideboard, 161 
Miss. 4, 133 So. 669 (1931) (nonunion member 
may bring action): H. Blum & Company 1 
Landau, 23 Ohio App. 426, 155 N. E. 16 
(1926): Johnson v. American Railway Express 
Company, 163 S. C. 191, 161 S. E. 473 (1931) 
McCoy v. St. Joseph Belt Railway Company, 
229 Mo. App. 506. 77 S. W. (2d) 175 (1934) 
Rentschler v. Missouri Pacific Railroad Com 
pany, 126 Neb. 493, 253 N. W. 694, 699 (1934) 
Custom and usage theory Hludson v. Cincin- 
nati, New Orleans & Tevas Pacific Railway 
Company, 152 Ky. 711, 14 S. W. 47 (1913) 
(Continued on the following page) 
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employee becomes 





This general right of an individual employee 
to bring an action against his employer is 
recognized in Michigan, although the several 
actions instituted by individuals have ended 
rather disastrously for them. But no case 
has been decided against an employee plain- 


tiff on the basis that he did not have the 


power to sue his employer under a collective 


agreement.” 
The contract 
enforced by individual employee legal action 
are those applicable specifically to the indi 
and dis- 


provisions which may be 


vidual, such as wage, seniority 


charge provisions. Contract provisions which 


are not for the benefit of individual em 


ployees, but pertain to the union as an 
(Footnote 16 continued) 

United States Daily Publishing Corporation 1 
Nichols, 32 F. (2d) 834 (CA D. C., 1929) 

Mutual general offer—contract by employee 
acceptance: Yazoo & Mississippi Valley Rail- 
road Company v. Webb, 64 F. (2d) 902 (CCA-5 
1933): Rentschler v. Missouri Pacific Railroad 
Company, cited above, at p. 698 (also suggests 
third-party-beneficiary doctrine) 

Agency: Mueller v. Chicago & Northwestern 
Railway Company, 194 Minn, 83, 259 N. W. 798 
799 (1935): Wallace Corporation v. NLRB, 9 
LABOR CASES { 51,187, 323 U. S. 248, 255, 65 
S. Ct. 238 (1944): Skelley vw. Portland Tug & 
Barge Company, 158 Ore, 377, 76 Pac. (2d) 477 
(1938) (employee not a member, therefore denied 
right to enforce) 

Union as principal: Donovan v 
Mass. 167, 188 N. FE. 705 (1934) 

Similar to group insurance: Teller, work cited 
above, par. 172, p. 519; Christiansen v. Local 
680, Milk Wagon Drivers and Dairy Employees 
of New Jersey, 2 LABOR CASES © 18,528, 126 
N. J. Eq. 508, 10 Atl. (2d) 168, 171 (1940), and 
2 Lasor Cases { 18,604, 127 N. J. Eq, 215, 12 
Atl. (2d) 170 (1940) (but court said union ‘‘offi- 
cers'’ were agents of ‘‘members of the union’’) 

Collective agreement plus labor relations stat- 
ute: Contrary to Association of Westinghouse 
Salaried Employees v. Westinghouse Electric 
Corporation, cited at footnote 1 But see dis 
sents in Supreme Court and in court of appeals 
(24 LABOR CASES © 68,108, 210 F. (2d) 623 (CA-3 
1954): Ribner v. Racso Butter & Bygg Company, 
135 Mise. 616, 2388 N. Y. 8S. 132 (1929) (equity 
action by union) 

Combination of theories: Hudson v 
nati, New Orleans & Tevas Pacific Railway 
Company, cited above: Hudson Milk & Cream 
Company, Inc. v, DeCarlo, 4 LRRM 823 (1939) 
(union acted either ‘‘as the agent for its mem 
bers’’ or ‘‘as principal for the benefit of its 
members’): Chrysler Corporation v. Smith, 297 
Mich. 438, 451, 298 N. W. 87 (1941) (dicta—either 
agency or third-party beneficiary): System Fed- 
eration of Railroad Employees Department v 
Louisiana & Arkansas Railroad Company, 119 
F. (2d) 509, 514 (CCA-5, 1941), cert. den., 314 
U. S. 656, 62S, Ct. 108 

" Leadon + Detroit Lumber Company, 26 
LABOR CASES ‘ 68,486, 340 Mich. 74, 64 N. W 
(2d) 681 (1954): Mayo v. Great Lakes Greyhound 
Lines, 21 LABOR CASES ‘ 66,863, 333 Mich. 205 
52 N. W. (2d) 665 (1952): Barry v. Detroit 
Terminal Railroad Company, 307 Mich. 226 
11 N. W. (2d) 867 (1943); Mosshamer v. Wabash 
Railway Company, 221 Mich. 407, 191 N. W. 210 
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Travers, 285 


Cincin 


entity or the employees collectively, may 
not be enforced by an individual.” 

In the first instance, the employee must 
determine whether to file an action at law 
for damages or institute a suit in equity to 
enforce the terms of the collective agree- 
ment by injunction or specific performance 

An action may be brought in the federal 
courts provided there is diversity and the 
jurisdictional amount; ” otherwise, in a state 
court, unless the issues might be such as 
within the federal pre- 
Garner case.” 


to bring the case 


emption rule of the 


0 
An employee may secure a declaratory 
judgment where the 


a suit are present.” 


requirements for such 


New York Central Railroad 
Company, 267 Mich. 202, 255 N. W. 265 (1934): 
Chrysler Corporation v. Smith, cited at footnote 
16 (action by an employer to review unemploy- 
ment compensation awards in which reference 
is made to both agency and third-party-bene- 
ficiary theories). See also Holman v. Industrial 
Stamping & Manufacturing Company, 29 LABor 
CASES © 69,651, 344 Mich. 235, 74 N. W. (2d) 322 
(1955) (a class action) 

" “Right of Individual l-:mployee to Enforce 
Collective Labor Agreement Against Empl!oyer,"’ 
18 A. L. R. (2d) 352 (1950); MacKay v. Loew's, 
Inc., cited at footnote 12; Taschenberger 1 
Celanese Corporation of America, cited at foot- 
note 12: Association of Westinghouse Salaried 
Employees v. Westinghouse Electric Corpora- 
tion, cited at footnote 1. For a scholarly discus- 
sion of collective and individual rights under 
collective contracts, see Cox, “Right Under a 
Labor Agreement,"' 69 Harvard Law Review 601 
(February, 1956) 

” Wallace 1 


(1922): Ryan 1 


Company, 21 
742 (Calif., 
8 LABOR 


Southern Pacific 
LABOR CASES * 66,882, 106 F. Supp 
1951); Gathff Coal Company v. Cor, 
CASES £ 62,199, 142 F. (2d) 876 (CCA-6, 1944): 
Transcontinental & Western Air, Inc. v. Koppal, 
23 LABOR CASES ° 67,639, 345 U. S. 653, 73S. Ct 
906 (1953): Rinyle v. Transcontinental & West 
ern Air, Ine 24 LABOR CASES 67,973, 113 F 
Supp. 897 (DC Mo., 1953): Smithey v. St. Louis, 
Southwestern Railway Company, 27 LaBor 
CASES © 69,059, 127 F. Supp. 210 (DC Ark., 1955), 
aff'd, 31 LABOR CASES 70,277, 237 F. (2d) 637 
(CA-8, 1956): Elder v. New York Central Rail- 
road Company, 152 F. (2d) 361 (CCA-G, 1945): 
Knudsen v. Chicago & Northwestern Railway 
Company, 21 LABOR CASES © 66,872, 106 F. Supp 
48 (DC Ill., 1952) 

"Garner 1 International Brotherhood of 
Teamsters, Chauffeurs, Warchousemen & Help- 
ers of America, Local 776, 24 LAaBor CASES 
© 68,020, 346 U. S. 485, 74S. Ct. 161 (1953). See 
discussion below and footnotes 53 and 54 

“ United Protective Workers of America, Local 
No, 2 v. Ford Motor Company, 21 LABOR CASES 
© 66.819, 194 F. (2d) 997 (CA-7, 1952). and 28 
LABOR CASES ‘ 69,223, 223 F. (2d) 49 (CA-7, 
1955); 28 USC Sees. 2201-2202; Piercy v. Louis- 
ville & Nashville Railway Company, 1°8 Ky 
477, 248 S. W. 1042 (1923): Burton v. Oregon- 
Washington Railroad & Navigation Company, 
148 Ore. 648, 38 Pac. (2d) 72 (1934): Edwards v. 
Capital Airlines, 16 LABOR Cases 6 65,027, 176 F 
(2d) 755 (CA D. C., 1949), cert. den., 338 U. S. 
885, 70S. Ct. 188 
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The action at law for damages for breach 
of contract is more common, and there is 
better authority to sustain it than there is 
for suit in equity.” 

An employee who is discharged may pre- 
fer to seek damages and shake the dust 
of the plant from his feet. If the union has 
grievance, he 


refused to may 


find the plant a rather unpleasant place in 


process his 
which to live 


An individual employee or former em 
ployee who is aggressive enough to take 
aflirmative action against his employer must 


be prepared to jump a number of hurdles 


Failure to Exhaust Remedies 
Under Collective Agreement 


The first defense which will usually stand 


in the employee’s way, in both law and 
equity, is the allegation that he has failed 
to exhaust his administrative or procedural 
collective agreement 


remedies under the 


These usually 
or four-step grievance procedure (omitting 


consist of a standard three 
arbitration for later discussion), commence 
ing at the foreman level and 
through the managerial hierarchy to a joint 
meeting between the company president or 
vice president and the union committes 
The Michigan Supreme Court has been 
unsympathetic to the individual employee, 


proce eding 


at least when he confronts his employer; 


the expression of the court's unfriendliness 


has, on several occasions, been based on the 


employee's failure to exhaust his procedural 


remedies under the collective agreement 


= Many of the older involved railroad 
employees. It is now clear that under the Rail- 
way Labor Act an employee who has been dis 
charged, and accepts his discharge as final. may 
bring an action for damages against his former 
emplover If the employee wishes reinstate 
ment, or sues his employer (to construe the 
contract or for damages) while still an em 
ployee, his case will be dismissed, because the 
Railway Labor Act vests exclusive jurisdiction 
to adjust grievances and disputes under collec 
tive contracts in the National Railroad Adjust 
ment Board (Moore v. Illinois Central Railroad 
Company, 4 LABOR CASES © 51,117, 312 U. S 
630, 61 S. Ct. 754 (1941): Slocum wv. Delaware, 
Lackawanna & Western Railroad Company, 18 
LABOR CASES © 65,694, 339 U. S. 239. 70 S. Ct 
577 (1950) Hippensteel wv. System Federation 
No. 9, Railway Employees’ Department of the 
Chesapeake & Ohio Railway Company, 23 LABOR 
CASES ‘ 67,679, 337 Mich. 251, 59 N. W. (2d) 278 
(1953): Justice v. Southern Railway Company, 
31 LaBoR CASES £ 70.299 (DC N. C 1956) ) 
Smithey wv. St. Louis, Southwestern Railway 
Company, cited at footnote 19, which construes 
Arkansas law, appears to be to the contrary 

“4 Adams wv 
at footnote 16 


Cases 


Steel Corporation, cited 
Thompson, 24 LABOR 


Republic 
Mayfield + 


Contract Rights 


Leadon v, Detroit Lumber Company is an 
action against an employer for damages by 
reason of a discharge which the employer 


While not neces 


said 


claimed was for just cause 
sary to the decision, the court 

“If plaintiff is relying upon rights arising 
out of the contract between the local union, 
and the em 
ployer, it is enough to say that he 
afforded 


of which he was a member, 


never 
under 


remedies him 


pursued his 
that contract 


In Zdero v. Briggs 
pany” a discharged employee sued both his 
employer and union under a collective agree 
“seniority rights 
is absent 


Vanufacturmg Com 


ment which provided that 
shall be forfeited if an employee 
over 18 months . Here, 
court expressed an opinion not necessary for 


again, the 


the decision 


“The 


showing 


record is barren of any evidence 


that Zdero 


re-employment within” the 


ré quest for 
time, 


made his 
requisite 


nor does it show to whom any requests 


were made.” ™ 


An employee is not required to exhaust 


remedies where the em 


his administrative 
ployer has failed to comply with the collec 


tive agreement or where it is shown that it 


would be useless to go through the steps 


of the procedure 


wricvance 
in the leading case of United Pro 
America, Local No. 2 v 


pomted 


Thus, 
tective Workers of 
lord Motor 
out that the 


Company,” the court 


“briefs of the defendant 
that the defendant did not 


as constituting a breach 


show clearly 


consider its action 
(2d) 157 (Kansas City 
Southern Pacific 

139 F. Supp 
LABOR CASES 
1956): Reed 1 

Company, 9% 


CASES ° 67.859. 262 S. W 
Ct. of App., 1953): Peoples 1 
Company, 3%) Labor Cases * 69.864 
783 (DC Ore 1955), aff'd, 30 
* 69.838, 232 F. (2d) TOT (CA-9 

St. Louis Southwestern Railroad 
S. W. (2d) 887 (Mo. App., 1936) 

* Cited at footnote 17, at p. 78 

* 24 LABOR CASES © 68,050, 338 Mich. 549, 61 
N. W. (2d) 615 (1953) 

* Ruan 4 York Central Railroad Com 
pany and Mayo v. Great Lakes Greyhound Lines 
both cited at footnote 17, and Havens v. Detroit 
Projectionists, 24 LABoR CASES ° 68,045, 338 
Mich. 418, 61 N. W. (2d) 790 (1953) (decided by 
an evenly divided court), are against 
both employer and union, In each instance the 
court notes that the plaintiffs failed to exhaust 
their remedies against the union 
under the constitution and bylaws 

7 Minor 1 Terminal Company 
17 LABOR CASES ° 65,499, 180 F. (2d) 10 (CA 
Bp. ¢ 1950) (breach of obligation to furnish 
each employee with a copy of the agreement) 
Reed wv. St. Louis Southwestern Railroad Com 


pany, cited et footnote 23 


New 


actions 


procedural 
union 
Washington 


* (Cited at footnote 21 





of the bargaining agreement and that it 
would have been useless to have gone 
through the various steps of the grievance 
procedure.” The court went on:, “We think 
the allegations of the complaint, as supple- 
mented by the plaintiffs’ ‘Bill of Particulars’, 
also clearly show this. Parties are not 
required to do a useless thing.” 

If there has been bad faith, arbitrary 
action or fraud by the employer, it is not 


necessary that an employee exhaust the 


procedural steps under the contract.” 


There is a minority view that exhaustion 
of the procedural remedies is unnecessary, 
although this position appears to be confined 
to actions for damages where the plaintiff's 
employment relationship has been terminated.” 
If Section 9(a) performs only the function 
of protecting an employer, it is pertinent 
to inquire whether the individual employee 
has any administrative remedies under a 
collective contract which he can invoke. 
At most, he should be required to present 
his grievance and seek to have it adjusted 
under the several of the grievance 
procedure before he institutes an action at law 


steps 


In diversity cases, the federal courts apply 
the applicable state law, a decision which 
may cause some difficulty in those imstances 


is made in one state and 
1 


where a contract 
performed in another.’ 


Arbitration 


Does the failure to exhaust the procedures 
under the contract include arbitration? Under 
the common law, an agreement to arbitrate 
future disputes under a contract does not 
bar an action at law on the contract; hence, 
in those jurisdictions which follow the com- 


* Martin v, United Slate, Tile & Composition 
Roofers, Damp and Waterproof Workers’ Asso 
ciation, 196 Md. 428, 77 Atl. (2d) 136 (1950) 

”“ Dufour v. Continental Southern Lines, 24 
LABOR CASES © 68,027, 219 Miss. 296, 68 So. (2d) 
489 (1953). Tri-State Transit Company of Louisi- 
ana v. Rawls, 191 Miss. 573, 1 So. (2d) 497 
(1941): Moore v. Illinois Central Railroad Com 
pany, 1 LABOR CASES © 18,036, 180 Miss. 276 
176 So. 593 (1937) 

" Transcontinental & Western Air, Inc. 1% 
Koppal, Ringle v. Transcontinental & Western 
Air, Inc., Wallace v. Southern Pacific Company, 
Smithey v. St. Louis, Southwestern Railroad 
Company, Elder v. New York Central Railroad 
Company and Knudsen v. Chicago & Northwest- 
ern Railway Company, all cited at footnote 19 

" Gatlif? Coal Company v. Cox, cited at foot- 
note 19: Gregory and Orlikoff, “The Enforce- 
ment of Labor Arbitration Agreements,”’ 17 
University of Chicago Law Review 233, 235 
(1950) 

® McGunn v. Henlin, 29 Mich 

“ Michigan Statutes Annotated, Secs 
27.2505 : Compiled Laws, Michigan, 
645, 1-645. 24. 


322 


475 (1874) 
27.2483- 
Secs. 


mon law rule, the failure of an employee 
to demand arbitration would not bar his 
action at law. Arbitration clauses were said 
to be collateral to other parts of the con- 
tract. Under this theory, a breach of the 
arbitration provision supports a separate 
action for damages but does not prevent 
an action at law to enforce other provisions 
of the agreement.” Consequently, it may 
be urged that even though Section 9(a) 
grants a “right” to an employee, the “right” 
does not include a procedure which is not 
specifically mentioned and which was an 
anathema to the common law. 

While Michigan originally followed the 
common law rule,” the state now has a 
general arbitration statute specifically ex- 
cluding labor disputes “ and a labor arbitra- 
tion statute, enacted in 1947, which gives 
affirmative arbitration under 
collective agreements. 

As late as 1943, the Michigan Supreme 
Court followed the strict common law rule 
to arbitration. s/:nsley v. As- 
was a suit by an 


approval to 


% 


with respect 
sociated Terminals, Inc.” 
individual employee for wages alleged to 
be due under a contract between the em- 
ployer and a local union, One defense was 
that arbitration was a condition precedent 
to the bringing of an action at law. The 
court held that the language of the arbitra 
tion excluded the question as to 
whether arbtiration was a condition precedent 
to judicial determination; but, said the court, 
construe the 


clause 


even if it were 
arbitration clause, the provision that “the 
decision of the Arbitration shall be 
final and binding on both the employer and 
was inconsistent with the major 
Michigan rule 


necessary to 
soard 


the union” 
ity rule and the 

® Michigan Statutes Annotated, Sec. 17.454 
(10.3); Compiled Laws, Michigan, 1952 Supp., 
Sec, 423.94. The arbitration procedure of the 
collective contract shall be complied with."’ 
(Query Equity to enforce compliance’) 

”" Cited at footnote 16 

" The rule was enunciated in 
Phoenix Accident & Sick Benefit Association, 
143 Mich. 481, 106 N. W. 1122 (1906). The court 
held that arbitration was not a condition prece- 
dent to an action on an insurance policy unless 
there were a specific agreement to that effect 
In City of Detroit v. A. W. Kutsche & Company, 
309 Mich. 700, 16 N, W. (2d) 128 (1944), the 
court required strict compliance with the arbi- 
tration clause; few arbitration clauses in labor 
agreements refer to individual employees See 
also Siewek v. F. Joseph Lamb Company, 257 
Mich. 670, 241 N. W. 807 (1932): ‘Validity of 
agreements to arbitrate disputes generally as a 
condition precedent to the bringing of an 
action,”’ 26 A. L. R. 1077 (1923): 135 A. L. R 
79 (1941). 


Chadwick wv 
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The Ensley case was decided prior to the 
enactment of the labor arbitration statute. 
It seems quite possible that our court would 
now hold that the labor arbitration statute 
has changed the policy of the state with 
respect to arbitration generally.” However, 
the statute makes no reference to individual 
employees, and as it abrogates the common 
law, it probably will be strictly construed. 


In Pettus v. Olga Coal Company ™ the court 
had before it a collective agreement which 
required that all disputes be settled “exclu- 
sively” by arbitration. The court held that 


this language rendered arbitration a condi- 
tion precedent to the right of an individual 


employee to bring an action against his 
employer under the agreement 

In the event that suit is instituted in the 
federal court, the question may arise as to 
be stayed pending 
United Arbi 


Some federal courts have held 


whether the suit may 


arbitration under the States 
tration Act 
that a lawsuit will be stayed pending arbi 


while others have taken a con 


‘ 
trary view.” 


tration,” 


Under a New York-type statute (as con 
courts), there are special 
exclusive 


strued by the 
problems. ‘J he 
defendant against whom an action has been 
stay of the pro 


remedy tor a 


brought is to move tor a 

* This was the holding under California law 
in Myers v. Richfield Oil Corporation, 18 LABOR 
CASES { 65,953, 98 Cal. App. (2d) 667, 220 Pac 
(2d) 973 (1950) In Taschenberger v. Celanese 
Corporation of America, cited at footnote 12 
the court held that Sec. 9(a) of the NLRA does 
not vest an employee with the right to require 
arbitration or to sue 

” 137 W. Va. 492, 72S. E. (2d) 881 (1952) 

” Signal-Stat Corporation v. United Electrical, 
Radio and Machine Workers of America, 30 
LABOR CASES ‘ 70,099, 235 F. (2d) 298 (CA-2 
1956): Donahue v. Susquehanna Collieries Com 
pany, 7 LaBoR CASES £ 61,758, 138 F. (2d) 3 
(CCA-3, 1943): Wilson & Company v. Fremont 
Cake & Meal Company, 77 F. Supp. 364 (Neb 
1948). The cases are well analyzed in Lincoln 
Mills of Alabama v. Textile Workers Union, 
29 LABOR CASES ‘ 69,729, 230 F. (2d) 81 (1956) 

“ United Electrical, Radio and Machine Work 
ers wv. General Electric Company, 30 LABOR 
Cases © 69.908, 233 F. (2d) 85 (1956); Amalga 
mated Association of Street, Electric Railway 
and Motor Coach Employees of America, Local 
Division 1210 v. Pennsylvania Greyhound Lines, 
20 LABOR CASES * 66,616, 192 F. (2d) 310 (1951) 
This case is contrary to the Donahue case de 
cided in 1943 

“New York Civil Practice Act, par. 1451 
River Brand Rice Mills v. Latrobe Brewing 
Company, 305 N. Y. 36, 110 N. E. (2d) 545 
(1953): P. S. Thorsen & Company v. Neves, 179 
Misc. 11, 37 N. Y. S. (2d) 113 (1942) 

“ Sholgen v. Lipsett, Inc., 22 LABOR CASES 
€ 67.168. 116 N. Y. S. (2d) 165 (1952) The 
court held that only the union could demand 
arbitration. 


Contract Rights 


ceedings until arbitration has been had.” 
In New York, and perhaps elsewhere, an 
individual employee who is covered by a 
collective agreement cannot compel arbitra 
tion.” Thus, the aggrieved employee cannot 
succeed in an action at law (over employer 
objection) if he fails to request arbitration, 
but if the employer arbitrate, 
he is completely boxed out of the play. One 
New York court appointed an arbitrator, 
vacated the stay and gave the employer the 
sued.“ 


retuses to 


choice of arbitrating or being 


The power of an equity court to entorce 


the arbitration clause of a collective bar 
gaining agreement on application ota union 
while the individual 


such 


has been recognized, 
employee has been held not to have 


a right.* 

lf, however, the employee must seek rep 
through his union, the 
whose 


resentation solely 


remedy for an employee contract 
rights have been violated is an action against 
his union 


a right to 


But if an employee is to have 


entorce any provisions ot a 


collective contract and if arbitration, in in 


dustrial relations, is to be preterred to litiga 


tion, there would seem to be some merit 


when 
setth 


in requiring an employer to arbitrate 
a collective contract provides for the 
contract by 


disputes under the 


“ 


ment of 
arbitration 


“Julius Wile Sons & Company, Inc. v. Mes 
singer, 19 LABOR CASES ° 66.213, 199 Mise. 654 
102 N. Y. S. (2d) 862 (1951). See Lenhoff, ‘The 
effect of Labor Arbitration Clauses upon the 
Individual,”’ 9 Arbitration Journal 3 (1954)> and 
24 A. L. R. (2d) 752, “‘Matters Arbitrable Under 
Arbitration Provisions of Collective Labor Con 
tract pars. 9, 14 (1952) 

” Taschenberger wv. Celanese Corporation of 
America, cited at footnote 12: VU’. &. wv. Voges 
26 LABOR CASES © 68,638, 124 F. Supp. 543 (DC 
N. Y., 1954): Praire Local Lodge No. 1538 of 
International Association of Machinists + Va 
chine Products Company, 31 LaBnorn Cases 
© 70,302: and Local 19, Warehouse, Processing 
and Distributive Workers Union, Retail, Whole 
sale and Department Store Union, CIO v Buck 
eye Cotton Oil Company, cited at footnote 12 
decided under Sec. 301 of the Labor Manage 
ment Relations Act. The same equity principle 
is involved in Virginia Railway Company 1 
System Federation No. 4¢, 300 U. 8S. 515. 87 
S. Ct. 592 (1937), and Local No. 406, General 
Teamsters Union v. Brewer's City Coal Dock. 
Inc., 24 LABOR CASES © 68,026 (1953). where the 
courts enforced the requirement of collective 
bargaining by use of equity powers 


“For a discussion of some of the 
in individual employee-employer arbitration 
Report of Committee on Improve 
ment of Administration of Union-Management 
Agreements’ (Labor Relations Law Section 
American Bar Association (1954)), 50 Northwest 
ern University Law Review 143 (1955) 


problems 


CASeCS see 





Sole Right of Action 
Vested in Union 


There is some 
theory that the collective agreement, coupled 
with the applicable statute, creates a new 
type of legal relationship under which the 
sole right of action is vested in the union. 
This is the philosophy in the dissenting 
opinion of Mr. Justice Douglas in the West 
inghouse case.” 


indication of a modern 


can be rationalized with the 
agreed, 


The theory 
Elgin case. Ii an 
either affirmatively or by acquiescence, that 
the union is his agent, has he not trans- 
ferred to the union his right to enforce his 
individual rights under the collective con 
tract? Inasmuch as the National Labor Re 
lations Act designates the union as the 
representative of all employees in the bar- 
and not members only—can 


empl vyee has 


gaining unit 
it not be argued that the statute has desig 
nated the union as the employee’s repre- 
sentative?” Is not this particularly true 
where the statute singles out one item only 
power to 

without 


the grievance procedure—as a 
be exercised by the individual 
recourse to the bargaining representative ? 

Under this theory, the employee's remedy, 
if the local union officials refused to handle 
his case, is through the union appeal pro 
show bad faith or arbi- 


cedure. He must 


trary action by union officials charged with 
before he has a 


grievance responsibility 


right of action.” 

There is a suggestion of this requirement 
in the Zdero case.” The employee enlisted 

" Association Of Westinghouse Salaried Em- 
ployees v. Westinghouse Electric Corporation, 
cited at footnote 1 While Mr. Justice Douglas 
did not state that the right of action is vested 
exclusively in the collective bargaining repre- 
sentative, he stated that the grievance procedure 
is part of the collective bargaining process and 
that ‘‘a lawsuit is one of the elements of a griev- 
ance.’ The New York rule that an individual 
employee cannot compel a company to arbitrate 
logical step in this theory Sholgen v 
Inc., cited at footnote 43; Cabral v 

41, International Molders & Foundry 
* 68,576, 106 
discretion of 
footnote 


is a 
Lipsett, 
Local No 
Workers Union, 26 LABOR CASES 
Atl. (2d) 739 (1954) (discusses 
union): Donovan v. Travers, cited at 
16 (union as principal) 

* The union is charged with the duty of fair 
representation of all employees in the unit 
See Taschenberger v. Celanese Corporation of 
America, cited at footnote 12; Hunt, d.b.a 
Hunt’s Motor Freight & Food Product Trans 
port v, Crumboch, 9 LABOR CASES © 51,214, 325 
U. S. 821, 65 S. Ct. 1545, 1548 (1945); Steele 
v. Louisville & Nashville Railroad Company, 
323 U. S. 192, 65 S. Ct. 226 (1944); Piercy v 
Louisville & Nashville Railway Company, cited 
at footnote 21; Williams v. Yellow Cab Company 
of Pittsburgh, 22 LABOR CASES © 67,280, 200 F 


324 


the aid of his union to help him get back 
his job, but the union was unsuccessful in 
its efforts. Zdero then brought suit against 
both the union and the company. The court, 
in a rather offhand comment, said: 

“There is a complete absence of any testi- 
mony indicating that the Union 
acted in bad faith or in any arbitrary or 
negligent manner. Furthermore, al- 
though we may assume that plaintiff ex- 
hausted his remedies within the union before 
he filed his bill of complaint, there is no 
proof of this prerequisite to equitable action.” 


The rule would have some merit from 
the employer’s standpoint. A union which 
does a good job of screening grievances 
can be of assistance in the orderly operation 
of the plant. 


Modification of Agreement 


We have discussed, primarily, employee 
benefits under existing contracts. An em- 
ployee’s rights under an agreement may be 
eliminated or revised for the future, under 
the now-well-established rule that a union 
may negotiate new provisions in a collective 
bargaining agreement even though the rights 
of an employee or group of employees are 
An employee may also be bound 
interpretation of the agree 


impaired. 
by the union's 
ment.” 

The tests are the exercise of good faith 
and honesty of purpose by the union and 
number of em 
Wide discretion 


greater 
unit 


the welfare of the 
ployees within the 


is allowed.” 


Mahoney v. Sailors’ Union 
© 68,064, 43 Wash 
1097 (1953); Hol 
Manufacturing 


(2d) 302, 3065 (1952): 
of the Pacific, 24 LABOR CASES 
(2d) 874, 264 Pac. (2d) 1095, 
man v. Industrial Stamping €& 
Company, cited at footnote 17 

” Possibly under Sec. 9(a) he would be re- 
quired to present his grievance directly to the 
employer before he could object to his union's 
failure to process his grievance, take his case 
to arbitration or institute legal action, but this 
does not seem likely 

*” Zdero v. Briggs 
cited at footnote 25 

" Donovan v. Travers, cited at footnote 16 
Mosshamer v. Wabash Railway Company, cited 
at footnote 17 (semble) 

* Ford Motor Company v. Huffman, 23 LABOR 
Cases 67,505, 345 U. S. 330, 73 S. Ct. 681 
(1953): Hartley v. Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express 
é Station Employees, 1 LABOR CASES © 18,104 
283 Mich. 201, 277 N. W. 885 (1938): Mayo wv 
Great Lakes Greyhound Lines and Mosshamer 1 
Wabash Railway Company, both cited at foot- 
note 17: Emmons v. Grand International, Loco- 
motive Engineers, 26 LABOR CASES 68,658 
340 Mich. 368, 65 N. W. (2d) 736 (1954) 
in the Ryan case, it would also seem that 
the theory that an employee could not bring 
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Pre-emption 


That there may be 
pre-emption in an action for damages or suit 
in equity to enforce the provisions of a colle 
may seem farfetched. However, 
McNish v. American Brass Company™ and 
the recent Michigan case of //olman v. In 
dustrial Stamping and Manufacturing Com- 
pany ™ suggest the possibility of such a defense 


a defense of federal 


tive contract 


The McNish case was an action for dam 
ages under a collective contract coupled 
with a count charging the 
union, both of whom were defendants, with 
oust the plaintiff from his 
employment. By what appears to be a piece 
of legal legerdemain, the court able 
to combine the two counts, and thus hold 
that the was an alleged 
discrimination respect to hiring or 
tenure and a Section &(a)(3) 


(b)(2). NLRB 


jurisdiction, said the court.’ 


company and 


conspiracy to 
was 
cause of action 
with 
violation of 
has 


and This being so, the 


exclusive 


The /flolman 


which had purchased a going tactory, into 


case involved a company 
which it planned to move all of its opera 
The two old plants 
were represented by the UAW-CIO 
the AFL Metal The employees 
in the new factory were represented by the 
America 


tions employees in 


and 


Polishers 


Mechanics Educational Society of 


Upon the completion of the purchase, the 


company rehired, at the new plant, the 


employees who had, a few days before, 


been terminated by the former employer 


\ representation electidn, which included 


both old and new employees, was held and 


won by the MESA 


Bargaining was started for a new con 


In the 
lority program was placed in effect 


meantime, a temporary sen 


tract. 
Follow Wig 


layoff, the plaintiffs, who were employees 


at the old plants, filed charges with the 
(Footnote 52 continued) 

an action is enunciated See 

pp. 209-210 Adams wv. Republi 
poration, cited at footnote 16 Leeder 1% 
Cities Service Oil Company, 14 LaBor CASES 
* 64,319, 199 Okla. 618, 189 Pac. (2d) 189 (1948) 
McGregor 1 Louisville & Nashville Railroad 
Company, 244 Ky. 696, 51 S. W (2d) 953 
(1932); MceMullans v. Kansas, Oklahoma & Gulf 
Railway Company, Inc., 29 LABOR CASES 
* 69.701, 229 F. (2d) 50 (1956); Aeronautical 
Industrial District Lodge 727 wv. Campbell, 15 
LABOR CASES ° 64,681, 337 U. S. 521, 69S. Ct 
1287 (1949); MeNish v. American Brass Com 
pany, 21 LABOR CASES ° 67,037, 139 Conn. 44 
89 Atl. (2d) 566 (1952), cert. den., 344 U.S, 913 
73 S. Ct. 336 (1953) (deprivation of seniority 
by union-employer agreement during term of 
agreement is unfair labor practice and plaintiff 
was not a union member) 


particularly 
Steel Cor 


Contract Rights 


Relations Board alleging 
unfair labor practices. While the 
were pending, they instituted a 
action praying tor an 
restrain the company and the MESA from 
them in 


National Labor 
charges 
chancery 
class injunction to 


discriminating against regard to 
seniority and from taking any action which 
than the new 
newly hired 
employees who had been in the MESA unit 
This was, in effect, a contention that there 


were contract rights vested in the plaintiffs 


would recognize a date other 


hiring date as to seniority for 


The plaintiffs contended that their sen 
pority could not be affected by the 
certification of a new bargaining re¢ presenta 
between the new 
This latter 
a number 
bluntly 
stopped 


rights 


tive or by any agreement 
representative and the company 
is directly contrary to 


court 


contention 
cases,” as the 
pointed out The court could 
at this point and been consistent with prior 
Michigan then 
the doctrine ot emption, 
based its decision on this latter 


The that not 


of Michigan 
h ive 


decisions, but it discussed 


federal pre and 


vround 


court said only had the 


plaintiffs failed to exercise their administra 


Labor Re 


Irom 


National 


to appeal 


remedy under the 
lations Act 

the regional 
charges) but had also failed to invoke thei 


to the 


tive 
failed 
dismissal of the 


(having 

director's 
intraunion remedies, In answet argu 
that it 


plaintiffs to have 


ment would have been futile tor 


invoked the union appeal 


procedure, the court said that thus would 


have been discrimination and, “if, im fact, 


withm the untaiu 


LMRA 


jurisdic tion ofa 


engaged in, is obviously 
labor practices set forth in the 
outside the 


court, in noting that 


and therefore 


State such 


court.” The 


discrimination by the union officials is an 


unfair labor practice, cited Section &(a)(3) 


(discrimination by employer) and (b)(2) 


(union’s causing employer to discriminate 


against ¢ mployes Ss) 


‘Cited at footnote 52 
“Cited at footnote 17 
But an action for 
mon law tort is within the 
state courts (United Construction Workers + 
Laburnum Construction Corporation, 26 LABOR 
Cases { 68,460, 347 U. S. 656, 74 S. Ct. 833 
(1954) 

“ Hartley 1 Brotherhood of Railway and 
Steamship Clerks, Freight Handlers, Express 
and Station Employees, 1 LABOR CASES * 18,104 
283 Mich, 201, 277 N. W. 885 (1938): Ryan 1 
New York Central Railroad Company, cited 
at footnote 17: Zdero v. Briggs Manufacturing 
Company, cited at footnote 25: Elder v. New 
York Central Railroad Company, cited at foot 
note 19: Ford Motor Company 1 /iuffman 


sv 


cited at footnote 52 


damages based on com 
jurisdiction of the 





The lower court had refused a temporary 
injunction but had refused a motion to dis- 
miss the bill of complaint. The Supreme 
Court held that the Michigan court did not 
have jurisdiction over the subject matter; 
hence the bill of complaint was dismissed.” 


Both the Connecticut and Michigan courts 
seemed to strain at the leash in an effort 
to avoid deciding the cases on the merits of 
the plaintiff's contract rights. One gathers 
that many state courts are not unhappy 
with the Garner ”® philosophy.” 


It is apparent from a practical standpoint 
that damages will not, in most instances, 
adequately compensate an employee for loss 
of many employee benefits resulting from 
either discharge or layoff or from an errone- 
ous determination as to his seniority stand- 
ing. An employee who has been deprived 
of seniority does not want money damages. 
He wants to stay on the job, and seeks 
the security included in seniority—the right 
not to be laid off in the future when work 
is slack. Seniority vests him with other 
rights: the privilege of choosing a shift; 
the sharing of choice of 
vacations; the election to transfer from one 
job to another or not to transfer; pension 
credits; preference in promotion; and many 


overtime; the 


other privileges found in collective bargain- 


ing agreements. 


The court said in Robson v. Dahm: 
“For the precise wrong in question—the 
deprivation of his right priority position 
plaintiff has no adequate remedy at law. 
The damages for the lessened security of 


plaintiff's future position, as well as for the 


9(a) vests in the individual employee 
process a grievance which the 
employer is required to consider and, if de- 
manded, arbitrate, it may be argued that an 
employer's refusal to process the grievance and 
proceed to arbitration is an unfair labor prac 
tice It is an employer unfair labor practice 
under Sec. 8(a)(1) to interfere with the em- 
ployees in the exercise of the rights guaranteed 
to them by Sec. 7. This section not only grants 
to employees the right to engage in concerted 
activities, but the right to refrain from such 
activities If an individual employee prefers 
to refrain from the concerted activity of hav- 
ing the union represent him in the grievance 
procedure and arbitration, and if Sec. 9a) is 
a ‘vested right,"’ has not the employer who 
refuses to comply with Sec. 9a) interfered 
with the employee's right to refrain from a 
concerted activity? The employer is forcing 
him to have the union represent him if he is 
to have his grievance heard. The remedy for 
a violation of Sec. 8(a)(1) is vested exclusively 
in the National Labor Relations Board (Direct 
Transit Lines, Inc. v. Starr, 27 LABor Cases 
{ 69,018, 219 F. (2d) 699 (CA-6, 1955) 

% Garner v. Teamsters, Chauffeurs & Helpers 
Local Union No. 776, cited at footnote 20 
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"If Sec 
a ‘right’ to 


possible consequences of the breach of the 
contract committed, are not ascertainable.” ” 

Consequently, individual employees have 
sought to require recognition of seniority 
and other rights by bill for specific per- 
formance or mandatory injunction, 

In Griffin v. Chicago Union Station,” an 
equity case, the court noted that the “sen- 
iority rights” accorded to a plaintiff under 
a collective bargaining agreement “were 
property within the meaning of the Fifth 
Amendment to the Federal Constitution.” ” 
As a property right, seniority may be the 
subject matter of a chancery action. 

The most extensive court 
the enforcement of individual 
rights by suit in equity is by the Arizona 
Supreme Court in Grand International Broth- 
erhood of Locomotive Engineers v. Mills.” 
While the case involved the modification of 
seniority rights following the merger of two 
railroads and so concerned the making of a 
new agreement, the court discussed sen- 
iority rights under an existing contract and 
the power which an equity court should 
have to enforce them. With respect to the 
money-damages argument, the court said: 
“If he brings suit today, and the depriva- 
tion continues, he must bring another to- 
morrow, and a third the day after. It seems 
to us it is obvious that a right of this nature 
cannot be adequately protected by a judg- 


discussion of 
employee 


ment in money damages.” 

The court discussed the growth of both 
Roman law English equity jurispru- 
dence and the for keeping the 
methods and forms through which they are 
changing conditions.” 


and 
“necessity 


applied abreast of 
in Textile Workers Union of America, 
ClO wv. Arista Mills Company, 20 LABOR CASES 
* 66.694. 193 F. (2d) 529, 533 (CA-4, 1951), the 
court suggested that substantive contract rights 
might be enforced by court order as well as 
by the NLRB. In Haefele v. Davis, 20 LABOR 
CASES { 66,425, 368 Pa. 23, 81 Atl, (2d) 530 
(1950), the court refused to ‘‘assume’’ NLRB 
jurisdiction in an equity action against union 
officials involving seniority rights 
“94 Misc. 729, 159 N. Y. S. 1053, 
(action against president of union) 
“13 F. Supp. 722 (DC IIl., 1936). aff'd 
Nord wv. Griffin, 86 F. (2d) 481 (CCA-7, 1936) 
@ Dooley v. Lehigh Valley Railroad Company 
of Pennsylvania, 130 N. J. Eq. 75, 21 Atl. (2d) 
334 (1941), aff'd, 131 N. J. Eq. 468. 25 Atl 
(2d) 893 (1942), cert. den., 317 U. S. 649: Led- 
ford vw. Chicago, Milwaukee, St. Paul & Pacific 
Railroad Company, 298 Ill. App. 298, 18 N. E 
(2d) 568 (1939): Fine v. Pratt, 150 S. W. (2d) 
308 (Tex. Ct. Civ. App., 1941): Gregg v. Starks, 
188 Ky. 834, 224 S. W. 459 (1920); Leeder v 
Cities Service Oil Company, cited at footnote 
52: Stephenson v. New Orleans & Northeastern 
Railroad Company, 180 Miss. 147, 177 So. 509 
(1937) 
"43 Ariz. 379, 31 
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” But 


1059 (1916) 


(2d) 971 (193A) 


Pac 





The court “never-failing 


capacity of 


pointed out the 
equity to adapt itself to the 
situation” and specifically criticized the 
Michigan Supreme Court as having ex- 
pressed “a point of view as to the respective 
rights of employer and employee which is 
rapidly passing.” The court concluded that 
“a seniority right is, under the true prin- 
ciples of equity, as much entitled to pro- 
tection in case it is invaded as any physical 
property right which is known.” 


However, the plaintiffs did not recover 
They had known of a previous action cov- 
ering the same issues which had been de- 


cided by a trial court adversely to their 
position. Res adjudicata applied, so the well- 
spun theories of the Arizona court had no 
more immediate influence than a professor's 
dissertation in a law review. 

The employee who seeks to enforce his 
individual rights in equity under a collective 
contract is faced with the defenses already 
mentioned and also three others which are 


actions: (1) that 


applicable to chancery 
* (2) 


there is an adequate remedy at law,’ 
that equity will not direct specific perform 
personal-service contracts” and 
(3) that there is no mutuality of remedy 
or obligation.” The Michigan Supreme 
Court has recognized three 
as a bar to an action by an employee, al 
never faced 


ance of 


these defenses 


though the court has been 
directly with the 
equity invoked by an 
employee to those rights 


are individual than collective.” 


question as to whether 
individual 


which 


Call be 
enforce 
rather 
The grandparents of the Michigan cases 
Schwartz 1922.” 


were 


are the cases, decided in 
The plaintiffs 
whio operated 
Following a dispute with the 


The plain 


Cigar manutacturers 


under a closed shop aures 


ment union, 


there was a strike and picketing 
tiffs hired nonunion employees and filed a 


Philadelphia Transportation 
Company, 356 Pa. 88, 51 Atl, (2d) 702° (1947) 
Faultless Caster Corporation v. United EBlectri 
cal, Radio & Machine Workers of America, CIO, 
17 LaBoR CASES ° 65,358, 86 N. E. (2d) 703 
(1949) (equity action by union and four em- 
ployees which court held was, in fact, action 
by the individuals) 

” Masetta 1 National Bronze & Aluminum 
Foundry Company, 23 LaABor Cases ° 67,617 
159 Ohio St. 306, 112 N. E. (2d) 15 (1953) (class 
action) 

“Chambers + Davis, 
346 (1922): Beatty 1 
Quincy Railroad Company, 
(2d) 404 (1935): Barzilay 1 
App. Div. 502, 119 N. Y. S. 612 (1909) 
v. Airline Coal Company, 215 lowa 
N. W. 753 (1933) 

" Sanford v. Boston Edison Company, 8 LABOR 
CASES ‘ 62,297, 316 Mass. 631, 56 N. E. (2d) 1 


" McMenamin wv 


613, 91 So 
Chicago, Burlington & 
19 Wyo. 22, 52 Pac 
Loewenthal, 134 
Wilson 
855, 246 


128 Miss 


Contract Rights 


bill of complaint requesting the usual in- 
junction. The union filed a cross-bill, alleg- 
ing that in consideration of the acceptance 
by the union of a reduced scale of wages, 
the plaintiffs had agreed to furnish employ 
ment during the year, to their shop's capa 
city, to members of the union only. The 
union asked for an injunction 


Union counsel made the appealing argument 
that if a court of equity will, upon applica 
an employer, enjoin an employee 
from working for another employer—in 
violation of a contract—where it 
that the employer is unable to procure a 
substitute, a court of equity should, upon 
application of an employee, enjoin an em 
ployer from another employee—in 
violation of a where it 
that the employee will be unable to procure 
other words, if an em 
“You can 


tion ot 


appears 


hiring 
contract appears 
a substitute. In 
ployer may say to an employee 
my competitor, because it is 
substitute 
should 


not work for 
impossible for me to procure a 
to take your place,” the employee 
be able to say to his employer: “You can 
because it is im 


not hire my competitor, 


possible for me to substitute to 
take your place.” 
The 


junction 


procure a 


trial court granted a mandatory in 
directing that the 


work forces and re employ 


manutacturers 
discharge their 


only members of the union 


In its decree the court directed the wages 
to be paid and the rules and regulations to 


govern the working conditions 


The Supreme Court made short work ot 
counsel's argument and decided the case on 
the merits before there had been a trial in 
the Circuit Court. The court, quoting 


citing a 


ruling 
number of cases m 
personal-service contracts, stayed 
When the case finally came 
after the trial, 


case law and 


volving 
the injunction.” 
before the Supreme Court 


Burnett, 220 Ind, 253 
Henderson v. Ugalde, 
221, 147 Pace. (2d) 490 (1944), O'’Jay 
Spread Company 1 Hicks, 1 LABOR CASES 
* 18,113, 185 Ga. 507, 195 S. E. 564 (193%) 

” Schwarte v. Wayne Circuit Judge, 217 Mich 
384, 186 N. W. 522 (1922): Schwartz v. Cigar 
makers International Union, 219 Mich. 589, 189 
N. W. 55 (1922) 

” The cases in which a union has 
injunction or specific performance to enjoin 4a 
lockout, require the hiring of union employees 
or engage in collective bargaining against an em 
ployer are contrary to the philosophy of the 
Schwartz cases (Mississippi Theatres Corpora 
tion v. Hattiesburg Local Union No. 615, 174 
Miss 139. 164 So. 887 (1936): Schlesinger + 
Quinto, 201 App. Div. 487, 194 N. Y. S. 401 
(1922) Virginmiw Ra lway Company v. System 
Federation No. 40, Railway Employee's Depart 

(Continued on the following page) 
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Janalene, Inc. 1 
(2d) 942 (1942) 


(1944) 
iN. £ 
61 Ariz 


secured an 





Schwartz 
was not 


first 
union 


cited the 
that the 


the Court merely 
case and stated 
entitled to relief.” 

The suit was brought by Schwartz, the 
employer, on a collective contract, as dis- 
tinguished from an individual contract which 
some courts have found to be the basis for 
action by an individual employee. If there 
are two contracts—one collective one 
individual—in the union-employer relation 
ship, should the collective contract be treated 
It does not 
any 


and 


as a personal-service contract ? 
provide for the employment ot 
ticular person, but sets up standards which 
become effective only when the employer 
hires workers. There is no requirement 
that the employer hire anyone, but can it 
that the court 1s enforcing a per- 
sonal-service contract if it you 
hire employees, you must do so under the 


par- 


be said 
says: “If 


working conditions set out in the collective 


contract.” 


The next equity is Mosshamer v 
Wabash Railway Company,” an action by 
individual employees against both the em 
ployer and the union to restrain the com 
pany from placing in effect certain seniority 
impaired the plaintiff's 
involves the modifica 
contract future 
rights rather than a 
contract rhe court, 
said that “plain 
railway 


CASC 


provisions which 
This case 
collective 


seniority 


seniority. 
tion of a 
effect) on 
grievance 
citing the Schwartz cases,” 
tiffs claim no contract with the 
company to employ the plaintiffs for a single 
and under the 
power 


with a 


under a 


day”; hence (on the facts 
authorities), a court of equity 
less to grant relief against the employer 
The court then decided the 
merits, namely, that the seniority 


had been handled in a fair 

Ryan v. New York Central Railroad Com 
pany ™ was also an action by an individual, 
against both his employer and the union, 
to construe contracts fixing the plaintiff's 


Was 


case on the 
dispute 
manner, 


(Footnote 69 continued) 
ment of the American Federation of Labor, and 
Local No. 406, General Teamsters Union v 
Brewer's City Coal Dock, Inec., both cited at 
footnote 45; Weber v. Nasser, 2836 Pac. 1074 
(Calif App., 1930), superseded on other 
grounds, 210 Cal, 607, 292 Pac. 637 (1930) 
Goldman v, Cohen, 227 App. Div. 631, 227 
N. Y. S. 311 (1928) 

” Schwartz v. Wayne Circuit Judge, cited at 
footnote 68 

" Cited at footnote 17 

" Schwarte vw Wayne Circuit Judge and 
Schwartz v. Cigarmakers International Union, 
both cited at footnote 68 

™ The court noted that there was an open 
shop, and hence said that the Schwartz cases 
were “‘much stronger’’ than the Mosshamer 
case. In the Schwarte cases, the court said that 
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seniority rights and for an injunction to 
restrain the railroad from running trains 
manned by employees who did not have the 
seniority for the runs, This case, like Moss- 
hamer, involved the change of seniority 
rights by union-employer agreement rather 
than a determination of seniority rights 
under an existing agreement. The court, 
however, did not make this distinction. The 
court cited Mosshamer and dismissed the 
bill as to the railroad company.” 


Mayo v. Great Lakes 
was a chancery action by employees who 


Greyhound Lines ™ 


were members of one union faction against 
the employer and their union to enjoin the 
two defendants from instituting a seniority 
agreement entered into following a merge 
Lakes Greyhound Lines 
The plaintiffs con- 
violated a 
The only 


between the Great 
and another company 
tended that the new 
collective contract then in effect. 
holding with respect to an employer ts that 
agent May 
bind the 


agreement 


and a bargaining 
contract and 
unit 


an employer 
modify an existing 


employees in the bargaining 


Zdero v. Briggs Manufacturing ¢ 
is more nearly in point. Zdero, a discharged 
filed suit for specific performance 
a collective 


ompany ” 


employee, 
of the seniority 
agreement five vears after he had been dis- 
charged. Following his discharge, he sought 
the aid of his union to help him get back 
his job, but his efforts unsuccessful 
The was decided on the merits, pri 
marily on the basis that the employee had 
jailed to request re-employment within the 


provisions oj 


were 


Case 


time limits of the contract 
below, there had been a 


bill against both com 


In’ the court 
motion to dismiss the 
pany and union on the ground that a court 
of equity had no the type 
of relief prayed for. The trial judge denied 
The court, making 


power to grant 


the motion to dismiss 
the strongest statement in favor of equitable 
relief found in the Michigan Supreme Court 


the union could not secure an injunction be- 
cause a personal service contract was involved 
In the Mosshamer case, the court (while citing 
the Schwartz cases) said that there was lack 
of consideration or lack of mutuality of obliga- 
tion, as the railroad ran an open shop; hence, 
there was no contract which required the com- 
pany to employ any definite number of in- 
dividuals 

™ Cited at footnote 17 

"In Ryan, the plaintiff's counsel conceded 
that under Mosshamer ‘‘a mandatory injunction 
may not be issued to restrain the breach of a 
contract for personal services.’' While this gen- 
eral rule may be correct, the Mosshamer de- 
cision did not directly so hold. See footnote 73 

® Cited at footnote 1 


7 
5 


" Cited at footnote 2! 
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reports, said: “Specific performance is an 
equitable remedy, is not one of right, but of 
grace. the 
the trial court, which is to be exercised in 
the light of the facts of the case The 
burden rests upon the appellant to show by 
and convincing that 
had been breached by the defendants and 
that he had fully performed his part thereot 
or was excused on some legal ground from 


It rests in sound discretion of 


clear proof his rights 


such performance.” 


The question whether this 
1953 statement changed attitude 
with respect to the use by an individual of 
a chancery suit to individual 
right under a collective agreement 


arises as to 
shows a 


entorce an 


Gaidamvice v. Newaygo Board of County 
Road Commissioners,” decided in 1954, was 
an action against a governmental body. The 
court said that a court of equity does have 
jurisdiction to restrain public officers from 
arlitrarily and discriminately discharging a 
public employee who has submitted a griey 
statute. If the stat 
is part of a 


ance as authorized by 


right to file a grievance 
public employee's employment contract, then 
the looked with 
equity jurisdiction as 


ployment contracts 


utory 


court has some favor on 


applic able to em 


the 


has 


reason tor use ol 


an equitable remedy where there 


Is there any more 
been 
discrimination or arbitrary action by an 
employer than there is where the discharge 
is merely erroneous? In either case, there is 
no mutuality of remedy under the traditional 
the 


fering with the operation of an employer's 


view.” In either case court is inter 


business. Is there any reason for a dif 


ferent rule for a breach by a public employer 


of a contract (whether an agreement with 


an employee or fixed by statute) than there 


is for one by a private employer? 


The equity 
has been successful all involve the employe: 


cases in which an employee 


whose employment relationship has not bee 


341 Mich. 280, 67 
Drinkwater, 46 
(1937) (employee 


*% 27 
N. W 
Ariz 


CASES ‘ 68,830 
178: Phoenix 1 
470, 52 Pac. (2d) 1175 
could not waive statutory wage) Stover 1 
Winston Brothers Company, 185 Wash. 416, 55 
Pac, (2d) 821 (1936), app. dism'd, 299 U. S. 508 
57S. Ct. 44 (1936) 

” The doctrine of lack of mutuality of remedy 
has long been laid to rest, but its ghost con 
tinues to rise (American Law Institute, Re 
statement of the Law of Contracts, par. 372 
Teller, Labor Disputes and Collective Bargain 
ing, par. 162; Schlesinger v. Quinto and Weber 
v. Nasser, both cited at footnote 69 

“ McGregor v. Louisville & Nashville 
Company, cited at 52 (plaintiff 


footnote 52 
been displaced by layoff, but apparently 


LABOR 
(2d) 


Railroad 
had 
still 


Contract Rights 


employee who has been 


the distinction 


terminated or the 
rehired.” This is 
the But how can a 
determine damages for the future under a 
seniority provision? How does a separation 
in violation of a provision differ 
from a without 
termination of employment? In either case, 
the employee wants his seniority back 


All this 
layoff unde 
to retain 


made in 


railroad cases.” court 


senmpority 


breach of such a clause 


Does a 


continues 


raises other questions 
which an employee 
seniority rights terminate the em 
ployment relationship, at least insofar as the 
right by an equitable 

In the 


disc harge d 


power to entorce a 
railroad cases, 


Was re 


remedy is concerned ? 


an employee who was 


quired to utilize the adjustment-board pro 


cedure if he wished to secure reinstatement 


Thus, 


chances of 


there was a remedy (although the 


success appear to have been 


remote), whereas in an industry not subject 


to the Railway Labor Act, the employee has 


only the remedies of arbitration or litigation 
lf an employer refused to arbitrate or the 
contract does not require arbitration, should 
a remedy 


not the discharged employee have 


which will make him whole, and not merely 


money damages which cannot be measured 
adequately and which do not restore him to 
? In the 
would be 


this so wt the 


the health of seniority absence ola 


collective contract there termina 
tion of employment, but is 
employee continues to retain semority rights 


May 
ent 


not, as has been supp sted, the pres 


equity rule be an imperfect adjustment 


of legal doctrine to industrial society 


The NLRB 
employee s who have 
NLRA; 
those 


orders the remstatement ot 


disc hars ‘ dl con 


direct the 


be en 


trary to the arbitrator 


remstatement ot who have been ter 


minated contrary to a collective contract 


There is no yreater impairment of an em 


re-employment de 
creed by an equity court than 
have it directed by the NLRB or by an 


orbitrator [The End] 


plover’s rights to have 


there is to 


Coal 
(2d) 
Verwo 
(2d) 86 


had emp!oyee status) Cross Mountain 
Company wv. Ault, 157 Tenn. 461, 9S. W 
692 (1928): St. Louis, Brownsville 4 
Ra lway Company v. Booker, 5 8S. W 

(Tex, Ct. Civ. App 1928) (action at law). Ld 
wards v. Capital Airlines, Inc., 16 LABOR CASES 
" 65,027, 84 App. D. C. 346, 176 F 
(employees rehired) 


(2d) 755 


See cases cited at footnote 22 

Witmer Collective Labor 
the Courts 18 Yale Law Journal 195 
following (December, 1938) Or is the 
rule correct on the ground that the sole remedy 
of the employee should be to seek assistance 
from his union, whose duty it is to represent 
him fairly in determining whether his grievance 
merit’ 


Agreement in 
204, and 


equity 


has 
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The Labor Director in German 


The growth of codetermination on the European Continent, particularly in 
Germany, has focused atiention on the ‘‘labor director,’’ who, this author 


believes, acts as a ‘‘managerial conscience." 


Though his American counter- 


part has been said to be a member of management's team, some doubt exists 
whether his role has not developed altogether in the reverse in Germany. 





HE LAW establishing codetermination 

for West Germany's coal and steel in- 
dustries is now more than five years old. 
In big steel, labor has had its “equal voice 
in management” for about a decade. Through- 
out that time the most interesting and most 
controversial figure in Mithestimmung has 
heen the labor director—alternately pictured 
as a messiah and a tragic schizophrenic. 
He has been attacked on two fronts, but so 
far he has survived with steadily increasing 
prestige. 

Codetermination itself has generally been 
misrepresented and misunderstood right from 
the start—even in Germany. It seems cer 
tain that many of the parliamentarians who 
carried on the fiery debate on Mithestim 
mungsrecht did not comprehend its aims, its 
principles or even its methods. 


The institution of the labor director, for 
instance, represents a great victory for the 
interests of labor; yet in a sense it is the 
least revolutionary facet of codetermination 
The labor director is less of a workers’ rep 

than he is a “managerial con 
Except for the difference in the 
is appointed, his counterpart can 
American 


resentative 
science.’ 
way he 
almost any large 
The ideal labor director is 


be found in 
company today 
enlightened vice president in 
of personnel, The 


Vithestimmung his 


simply an 


charge only novelty is 


that 
ment” is 


under “enlighten 


assured by law. 

be popular confusion as to who 
the ‘‘constituents’’ of the labor director are, but 
I think the law makes this point clear. The 
labor director represents labor as a class—not 
the German Trade Union Federation, or the 
Metalworkers’ Union or the workers of an in- 
dividual firm To develop the Congressional 
analogy further, we might describe these three 
as important “‘pressure groups'’ within the con- 
stituency. Secial reformers who saw in Mit 
bestimmung a great revolution may not be 
pleased with this fact, but I do not think they 
can dispute its legal validity 
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' There may 


Viewed objectively, the labor director is 
no more of a “tragic figure” than is the 
average American Like a 
congressman, he has the obligation to pro- 
mote the welfare as well as the 
welfare of his “constituents.”’ Sometimes 
these duties conflict; and, since the labor 
director's responsibilities are more clearly 
defined, perhaps his path in the conflict is 
easier than that of a congressman. 


congressman, 


general 


History 

Since this is a 
director and not a general 
determination, a detailed history is unneces- 
sary. Codetermination traces its beginnings 
to October 15, 1946, with the establishment 
of the Steel Trusteeship Administration by 
the British North German Iron and Steel 
Control Board. Under the supervision of 
this body, codetermination was applied be 
tween March 1, 1947, and April, 1948, to 
each of the 24 new corporations which had 
from the old Ruhr trusts 
worked 


labor 
review of co 


discussion of the 


been created 


triefly, here is how it 


Under the German Corporation Law of 
1937, which is still the basis for industrial 
organization in the Federal Republic, each 
stock company has a /l’orstand (manage 
ment board) and an Aufsichtsrat (supervisory 
board). The first body takes care of day 
to-day operations, while the 
supervisory organ which usually meets about 


second is a 


* There have been many articles and pamph- 
lets tracing the history of codetermination. 
One brief but fairly complete and authoritative 
account is Dr. Erich Potthoff's Zur Geschichte 
der Montan-Mitbestimmung, published by Hans 
Béckler Gesellschaft, Koln, 1955. For a sum- 
mary in English of its forerunners, as well as its 
legal evolution, see Edwin F. Beal's ‘Origins 
of Co-Determination.’’ Industrial and ~ Labor 
Relations Review, July, 1955 
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~ Codetermination 
By JOSEPH M. DUKERT 


four times a year and appoints the members 
of the l’urstand. Both are ultimately re 
sponsible to the Hauptversummlung (general 
stockholders’ assembly) 


The new order provided that each I’or 
stand, which normally consisted of a tech 
nical director and a commercial director, be 
expanded to include a labor director, who 
would deal with personnel and social mat 
ters. In each of the 24 steel firms the new 
labor director was a union member, although 
not usually a union official, He was nomi 
nated by the labor members of the Steel 
Trusteeship Administration 


At the same time, the Aufsichtsrat was 
reorganized to include an equal number of 
representatives from labor and from. the 
stockholders, plus one “neutral” to be ap 
pointed by the trusteeship administration 
Two of the labor representatives were mem 
bers of the works council in each firm, one 
represented the Deutscher Gewerkschaftshund 
(DGB) and one represented the Metalwork 
ers’ Union. The fifth 
Was required to have had no recent connec 
tion with the union, the umion federation o1 
the enterprise concerned 


When Allied 


representatives ol 


labor representative 


lapsed, 
that 
might be 


control 
feared 


occupation 
many labor 


their gains in the steel industry 
lost. Considerable pressure was brought to 
bear on the new German parliament to con 
and to extend it to the 


Finally, just as an 


tinue the system 
mining industry as well 

industry strike was 
was reached with both major German 


April 


wide imminent, agree 
ment 


parties. The new law was passed on 

4 In case agreement cannot be reached, it is 
technically possible for the stockholders to elect 
the “extra man'"’ on their own initiative, but 
the possibility is remote 

Although the Au/fsichtsrat usually has 11 mem 
bers, the law provides that companies with 
capital of more than 20 million DM (about $5 
million) may have boards of 15 members, and 
that those with capital of more than 50 million 
0M (about $12 million) may have boards of 21 
In each case there is only one ‘“‘neutral’’ mem- 
ber, and the others are divided equally be 
tween capital and labor 

‘ According to Joachim Schéne,. only 44 of the 
75 enterprises in the hard coal industry at the 


German Labor Director 


10, 1951, against the opposition of only 50 
deputies, and it was promulgated on May 21 


were a number of minor changes 
which had been in effect 


industry, but only 


There 
from the system 
1947 in the steel 
worth mentioning here 


since 
two are 


(1) The labor director is now elected by 
a majority of the Aufsichtsrat in each firm 
His election (or recall) can be blocked by 
a majority of the 


that board 


labor representatives on 


on the Aufsichtsrat 
members of the 


“extra man” 
other 


(2) The 
is chosen by the 
appointed by the 
He is frequently 


board instead of being 
trusteeship administration.” 
a government official, a professor or a small 


businessman from the area 


The 1951 law applies only to corporations 
which employ more than 1,000 persons; but 
firms in thts category account for almost all 
of the force and production im othe 
iron, 
Works 
( Betriebsverfassungsgesetz) 
limited form of codetermination tor 
industries, but it not imelude the 


labor 
steel 
Constitution 


mining industries. The 
Law of May 21, 1952 
provides a much 


and 


more 
other does 
institution of the labor director and 


not be considered here 


so will 


Labor Director: 
Background and Duties 


Of the 64 labor 
industry, all but seven had been employed 


directors in the mining 


at one time in that industry. Sixteen came 


from works councils, 24 were sala 


directly 
ried employees in the 
mining and 13 were commercial Angestelllen 
at the appointed beiglit 
others labor 


halt 


workers o1 


technical phases ot 


time they were 


came from the government's 


administration or from business, but 


once been Thine 


Two had been trained 


of these had 
mine employees 


management, and only one was a unton 


tunctionary 


No such exact breakdown is available in 
the case of the 24 labor directors trom the 
time of the Mitbestimmungsgesetz were in this 
category, but they employed 99.24 per cent of 
the labor force. In brown coal the figures were 
11 out of 41 (90.8 per cent) and in iron ore proc 
essing they were five out of 18 (81.56 per cent) 
In steel the coverage was almost universal 
The figures are from Schone's Das Par 
lamentarische Werden de Mitbestimmung 
wesetzes 2 Gewerkschaftliche Monatshefte 394 
(July, 1951) 

‘Heinrich Imig 
in Bergbau, 7 
(November 15, 1954) 


‘Drei Jahre Mitbestimmung 


Bergbau und Wirtschaft 655 








The author's paper is based on con- 
siderable field work in Germany and 
study at the Bologna Center, School 
of Advanced Iniernational Studies, 
The Johns Hopkins University. 





steel industry, but Paul Fisher notes that 
three of them were union officials and that 
most of them had been officers in the works 
councils at time or other. Many of 
them were employed in the steel industry 
training directors, 


some 
as foremen, vocational 
department heads, accountants, supervisors 
or even managers just before their appoint 
ment as labor directors.” 
Although labor directors 
from the industry’s work 
cases, these men were not usually 
to the l’orstand in the same firm where they 
were then employed.’ Thus, they were less 
likely to be subjected to pressure from their 
former work associates, and they could he 


came directly 


force im many 


named 


considered representatives of labor interests 
in the abstract than representatives 
of the employees of a specific concern.” 

It is important to note that the 
director is elected by a majority of the whole 
Aufsichtsrat. The labor representatives ex 
ercise a sort of “veto power” on his appoint 
ment, but at the virtually 

a labor director to be ap 
pointed or re-elected over the determined 
opposition of the stockholders’ representa 
tives. This rather effectively rules out the 
possibility of a wild-eyed radical ascending 
to the post of labor director 


rather 


labor 


Same time it 1s 


impossible for 


In the parliamentary discussion which 
preceded the passage ot the 1951 law it was 
that the labor director be ap 
pointed by the union or elected by the 
workers, but both ideas were rejected.” It 
is clear now that such an arrangement would 
have complicated the position of the labor 
The problem of con 
much 


proposed 


enormously 
would 


director 
flicting 
sharper, 


loyalties have been 


and perhaps the labor directors 
Co-Determination in 
pamphiet from So 


Agency, Decem 


*Paul Fisher, ‘‘Labor 
Germany," reprinted as a 
cial Research (Mutual Security 
ber, 1951) p. 25 

' See work cited at footnote 5 

* The fact that some of labor's representatives 
on the Aufsichtsrat and Vorstand come from 
outside the firm has been the target of repeated 
attacks The Christian Democrats, Liberals 
(FDP) and leaders of the German Party have 
all announced formal opposition to the role of 
“outsiders” in codetermination (Betriebs- 
fremde Funktiondre is the term usually ap- 
plied.) From a strictly pragmatic standpoint 
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would never have compiled their marvelous 


record and service in the 


lL orstande 


of objec tivity 


As for the position and duties of the 
labor director within the V’orstand, the law 
is vague. It simply states: 

“1. A Labor will be 
as a member with equal rights of the legally 
constituted representative body 

“2. Like the 
Labor Director 
ments in the closest coordination 
with the whole 
order of will 


Director appointed 


members . the 
carry out his assign- 
| kinver 
The 


specity 


other 

will 
nehmen| body as a 
standing 


business 
details. 

Several phrases in this brief excerpt are 
quite important. First of all, the labor 
director is assured equal rights and respon- 
sibilities. Under the old pattern, one mem 
of the Vorstand was designated as general 
director. In agreement could not be 
reached on some point, the general director 
had the authority to make the ultimate de 
If the members are entitled to equal 


Case 


cision. 
treatment, however, this is no longer 
sible. What has actually evolved ts a nom 
inal chairmanship which rotates monthly.” 


pos 


Although a Jlorstand usually has three 
members, the law does not limit the size ot 
cases the | orstand con 


with 


the body. In some 
sists of four—or 
the extra men assigned to more specialized 
commercial aspects of the business. At first 
glance this might like a convenient 
way of diluting the power of the labor di 
this is not the case be 
‘orstand 


even five—members, 


seem 


rector, but actually 


the manner im which the | 


cause ot 
ope rates 


speaking, each member of the 
has exclusive authority 


The 


such 


Csenerally 


management board 


in his own sphere director 


technical 


makes decisions on things as equip 
ment to be used, and the commercial direc 


tor plans sales programs, etc. But it is easy 


to see how important decisions may involve 


more than one member. For example, a 


decision to modernize production methods 


will have its financial aspects, its technical 


however, the ranks of labor in each enterprise 
simply could not supply enough men capable 
of handling these jobs 

‘Dr. Gerhard Boldt 
recht in Eisen und Kohle,”’ 
173 (K6lIn, May, 1951) 

" Gesetz iiber die Mitbestimmuny der Arbeit 
nehmer in den Aufsichtsrdaten und V or- 
stinden der Unternehmen des Berghaus und der 
Stahlerzeugenden Industrie, See. 13 
H. McPherson, ‘‘Co-Determination 

8 Industrial and Labor Relations 


1955) 


Mitbestimmungs 
Arbeit 


‘Das 
4 Recht der 


Risenund 

" William 
in Practice,’ 
Review 500 (July 
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side and a possible effect on the size of the 
labor force. In this case all members con- 


cerned would take part in the decision 


German corporation law assigns only a 
few functions to the l’orstand as a whole 
preparation of the yearly statement, respon 
sibility for bookkeeping, reporting to the 
Aufsichtsrat and the drafting of the com 
mercial report.” But in any important deci 
sion the | orstand is likely to invoke the rule 
If it doesn’t, any of the indi 
vidual members may insist that the matter 
be referred to the Aufsichtsrat. Further 
more, the rules of each firm usually specify 
that which involve expenditures 


of unanimity 


matters 


beyond a certain amount must be referred 


to the Aufsichisrat for final ratification any 
way And on the Aufsichtsrat, of 


labor has an equal footing with ownership 


We have 


up to the “standing order of business.” This 


course, 


seen that the law leaves “details” 


is important also, since the “details” include 
the assignment of general tunctions within 
the l’orstand. legal authorities disagree on 
who has the responsibility for the standing 
orders; some say that they are to be drawn 
up by the lorstand, while others assign the 
task to the Aufsichtsrat or to the sto I, 
holders at their annual meetings.” It seems 
only logical to assume, however, that such 
an important matter would have to be re 
viewed or approved at some stage by the 
Aufsichtsrat labor is protected by 
equal representation. In 


where 
practice, this has 


been truce 


The labor director, like other members ot 
the Vorstand, 1s appointed tor a term ot five 
vears. Efforts to automatic re 
appointment have been made frequently, but 
At any time during 
the term, a member of the [’orstand may 
be recalled by the Aufsichtsrat 
German corporation lav 


guarantee 


these have failed so tat 


“tor am 


portant reasons 
neglect 


but that 


specifies that thes« include grave 


mcompetence, 
business situ 


of duty or 
a veneral deterioration of the 


considered a sulticient 
] 


proven 


ation is not to be 
traced to persona 


labor 


hee MN 


reason, unless it can be 


failings In at least two instances, 
mining industry have 


recalled: but considering the 
this 1s 


matter oft 


directors in the 
magnitude ot 
hardly a large pet 
fact, the 


directors have 


the experiment, 
° As a 


terms of most of the 


centage initial 


labor 


Stellung und Aufgaben des Arbeitsdirektor 
im Mitbestimmungsunternehmen,’ Das Mit 
bestimmungs-Gesprach (Dusseldorf October 
1955) 

August 
Bergbau 
(Bochum 


p j 
Arbeitsdirektor im 
Wirtschaft 664 


Schmidt, “Der 
7 Bergbau und 


November 15, 1954) 


German Labor Director 


recently, and they have all been 
except tor a tew 
tired on age - 
seems to that the 


have retained the confidence of those who 


expired 
who were re 


This 


labor 


re-elected 
account of certainly 


show directors 


appointed them 


There is no set pattern of activities for 
the labor director, either legally or in prac 
tice. His functions—and his importance 

have varied with the circumstances of the 
individual firm and own ability 
But to give a general idea of what they may 
include, let us “ideal” set-up 
August Schmidt, former chai 


Central Committee of the 
16 


with his 


consider the 
proposed hy 
man ot the 


German Mineworkers’ Union 


Schmidt suggests that the labor director 


ovel sections 


2) 


preside three administrative 
(l) a 
one tort 
(3) one for training and accident prevention 


divided 


section for personnel questions, ( 


social and housing questions and 


The personnel section is to be 


into three bureaus 


(1) Personnel This bureau is concerned 
with 
Manpower planning, 


and individual personnel problems. It in 


basic questions of personnel policy, 


research in labor science, 
volves the maintenance of personnel records 
and the policy, 


controls, 


establishment of vacation 


promotion standards, time 


and production quotas 


This is 


stions of 


trine 


and motion studi 


(2) W ages and 
basi «jue 


labor rights 


concerned with wae 


policy, settlement of wage disputes, prin 


for establishing plrece-rates and settle 


‘ iple - 


rights 


ment of all questions of labor 


(3) General administration Ihis is selt 
explanatory, reterring only to the pet onnel 
section 


on the level, the per onnel section 


of the 


Trhitie 


labor director's office maintains super 


m over hiring. marking control pa 


yrades and individual wage dispute 


ection on social and h mg 
savs Schmidt, 

policies, administration 
housing program 
altl ervice, sport and 
their tarnilt 


tacilities for the miner and 


traming and accident 


‘| he third 
prevention 


ection 


deal wit! the mstruction ot 


* See work cited at footnote 5, at p. 656 
According to a personal letter from Dr 
Seidel of the Hans Bockler Gesellschaft, May 
16, 1956 
" See work cited at footnote 13, at pp. 664-666 





apprentices, on-the-job training in case of 
promotions or transfers, the institution and 
enforcement of safety measures, the handling 
of all accident reports and the administra- 
tion of the Accident Insurance Fund. 

sesides these three sections, Schmidt says 
that the labor director should be directly 
responsible for the firm’s internal publica- 
tions and the administration of the Work- 
ers’ Assistance Fund. 

Roughly, these correspond to the actual 
duties of most labor directors.” Neverthe 
less, some have aroused considerable dispute 
—particularly those concerned with worker 
trainmg and housing. In the first case, it 
has been argued that the commercial direc 
tor and technical director should be charged 
with the training of commercial and technical 
employees, respectively. Labor’s spokes 
men have replied that a vital part of every 
employee’s training today is indoctrination 
in the “spirit of codetermination,” and that 
while part of the training function may be 
delegated, it must remain basically in the 
province of the labor director. Feelings run 
high on this point, worker 
have been used at times in the past as out 
lets for management propaganda, or ever 
to mold political ideas. The argument over 
housing has been less logical and has been 
caused chiefly by the fear that labor direc- 
tors might be too grandiose in their projects 


since courses 


Perhaps the most important function of 
the labor director which cannot be 
pointed out on an organizational chart at 
all: It is to sort of interpreter 
between labor and capital. In the | orstand’s 
general discussions, it is he who adds the 
human factor to the equation. The 
mercial director evaluates financial capacity, 
the technical director judges technical capacity 
and the labor director reminds his colleagues 
of the limitations in Auman capacity. His 
proposals aren't always the ones which pre 

than the other 
they broaden scope ol 
takes the 


Is one 


act aS a 


come 


thr sc of 
the 
before 


more 
but 
which 


vail, any 
directors; 
discussion place 
decisions are made. 

At the time, the 
should help the workers to recognize the 
Through his 
the 


same labor director 


problems of management. 
control of publications he 
employees about the firm’s financial posi- 


can mtorm 


" Adolf Jungbluth gives another, less detailed 
breakdown in ‘Die Aufgaben des Arbeitsdirek- 


2 Gewerkschaftliche Monatshefte 495-499 
(September, 1951) 


* Quoted in Anton 


tors,"’ 


Taplikowski's article, 
“Arbeitsdirektor und Mitbestimmung aus der 
Sicht des Betriebsrates,’'’ Das Mitbestimmungs- 
Gesprich, March, 1956, p. 14. 
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new 


tion, and he can explain the principal rea- 
sons behind major policy decisions which 
have either a fortunate or adverse effect 
on labor. 


Labor Director's 
Relations with Labor 


As has already been pointed out, the 
labor director is rarely chosen from among 
union officials. Yet on December 24, 1955, 
in an article entitled “Co-Determination Under 
Pressure from the Left,” the periodical 
Industriekurier made the following charge: 

“In spite of his position as employer, the 
Director is nothing than a 
of an organization. completely 
(A reference to the 


Labor more 
ftunctionary 
outside his enterprise.’ 
DGB.)™ 

ke xactly month earlier, the extreme 
leftist newspaper Jie Andere Zeitung had 
printed its own attack on the labor dire@ors, 
charging that their position in the wage dis 
pute gomg on at that time “demonstrated 
clearly that they are Employers.” And on 
November 18, 1955, the Socialist Party paper 
| orwarts said that the 
“practically stabbed the 
back” during that wage discussion.’ 

Where does the labor 
he basically a tool of the 
the workers? 


one 


had 
the 


labor directors 
workers im 


0 


stand? Is 
Does he 
sold 


director 
unions 7 
really represent Has he 
out to capital ? 
commonly held 
ideas is completely correct. I base this ob 
servation on the attitudes of the Arbheits 
direktoren themselves. Several labor directors 
published “their the 
the statements ts 
Boine, of the Deutsche 
AG In part 


“The Labor Director can only function if 
trust un 


Actually, none of these 


story, 
that 
Edel 


have side” of 
but 
of Barnhard 


stahlwerke 


one ot clearest 


Rome says, 


close cooperation and a spirit ot 
exists 
labor 
Board 
Director 


differenc s Of Opinion 
the Works Councils 
representatives on the Supervisors 
inions \ Labor 

this 
accomplish administrative 
tions, but he fulfil the 
tasks assigned to him by his company in the 


disturbed by 


between him the 


and the trace 


Who does not insist on spirit of trust 


may his Pun 


can never policy 


economic order 


Quoted in ‘‘Lohnstreit und Mitbestimmung,”’ 
Das Mitbestimmungs-Gesprich, December, 1955, 
p. 10 

Responsibie union officials with whom I spoke 
in Germany disavowed sympathy with Dv 
Andere Zeitung and hinted that the newspaper 
receives financial support from Soviet-controlled 
East Germany 

* See footnote 19. 
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“This doesn’t imply dependence, but 
simply a constant recognition of his origin 
and his task. This must be the case, especi- 
ally since the Labor Director is a_ full- 
fledged spokesman of the management board 
and has taken over all the rights and duties 
member of that 


assigned to him as a 


board 


“In practice it has become clear that the 
Labor Directors do not consider themselves 
unions for their 


dependent on the trade 


opmions 


“They reject any one-sided influence 

“The task of the Labor Directors is 
to introduce the multi-faceted manpower 
factor in a reasonable manner into the 


administration and into im 


wo 


yen 
eral course ot 
portant [business] decisions 


The 
taken 
of the l’orstand are legally 
sider diverse interests in making their 
Section 70 of the German Corporation 


codetermination have 
that al/ members 


bound to 


proponents of 
pains to pomt out 
con 
deci 
SIONS. 
Law stipulates that they must observe the 


stockholders 


general wel 


welfare of “the enterprise, the 
s, as well as the 
their duties 


and the worker 
fare” im carrying out 
CONSCIOUSNESS ts strong 


undoubtedly 


Nevertheless, class 
and 
who 


there are 
distrust 


nm Germany, 
many workers anyone con 
nected with top management—even if he ts 
a union member himself and bears the title 
of labor director. Realizing that such an 
attitude would spell the defeat of codete: 


Hans 


lal i 


mination if it became too general, the 
Bockler Gesellschaft and other 
organizations have hacked away at the old 
trying valiantly to 
Erich Pott 
starkly 


some 
class struggle 
work of decades. D1 
new doctrine 


idea of 
undo the 
hoff has put the 
simple 


mito 
terms: 

“Employee and Employer are concepts 
which in everyday speech 
signify the parties to a labor contract 
Therefore, for example, the Federal Re 
the Launder, the communities, protes 
health mstitutions 


just as is the commer 


and in labor law 


public, 


sional societies, insurance 


etc,, are Employers, 


cial salaried employee a maid to 


who hire s 


help around the house.” 


being assured 


bad.’ 


workers are 
“isn’t all 


In short, the 


that management 


1 Bernhard Boine, ‘‘Arbeitsdirektor und Mit 
bestimmung aus der Sicht des Arbeitsdirektors,’ 
Das Mitbestimmungs-Gesprich, March, 1956, p 
14 

# The 
have a much stronger 
man than do their English 
ployee and employer 


Arbeitnehmer and Arbeitgeber 
emotional ring in Ger 
equivalents, em- 


terms 


German Labor Director 


An emotion-jammed concept like class 
struggle dies hard, and it is not surprising 
retused 
But 


as one writer put it, “those orthodox Marx 


that some old-guard socialists have 
to see the merits of the new approach 
ists who oppose it because it uses different 
means are confusing the means with the 
- 7 

justice 


there is a movement 


labor 


ends.” long as 


and harmony, it 


whether the 


toward 
shouldn't matter means of pro 
if indus 


behalt 


factor ot 


duction are owned by the state or 
modified im 


labor 


trial policies are labor's 


by a representative ot the 


production, 


An American observer was inexact when 


hie called 
variant of socialism,’ 
dubbed it “a 
was equally 


codetermination “an interesting 


new "* and the writer 
house to 
No matter 


mind 


vho new haltway 


socialism” wrong 


what the German socialists had in 
when they supported it, no matter what the 
National \ Manutacturers 
thought it protested to the 
Yor! 


actually a replacement for 


lialn ” 


ould 


sociation ol 


was when they 


(german consulate im New about it, 


codetermination ts 


traditional socialism lf it works, 


can gam more trom i than they « 


through government control of industry 


\fiter all, 
industrial 
90-50 split ot 


smple mathemati hows that 


varanteed the same 


poll 


labor is not 
“authority” at the 


Neverthele ss, the re-edue iftton process 1 


a slow one ally amon the masse 


(dine 


Csprce 


complicating factor is the hugh sala 


ries received by former workers who m 


ery on supervisory and inanagvement 
1 


boards Obviously thi ort of thine may 


lead to resentment among the other worker 


but the ( 
that thet 


titles thre labor 


wleterminationist have msisted 


statu “us “equal members” en 


representative to salar 


automobiles and othes perquisites equiva 


lent to those enjpoved low the tockholders 


appointees 


! 
Cilla 


three or tour Cases, where 


It is a 


‘ speciall Bal 


ripe atmo phere ! 


wives of labor director have taken 


sporting lush fur coats and outfitting their 
with Persian rug The bis 
affluence 


chauffeur 


villas 
400s 


12-room 
Mercedes 


v line h are 


trademar| ol 
uppled it! 


labor dire¢ tor have been nich named 


\ olk swayens.”’ 


Dr. Erich Potthoff 
Vorstand 7 Berghau 
vember 15, 1954) 

* Heinz-Dietrich Ortlieb 
mus?" | Gewerkschaftliche 
(November, 1950) 

* 124 New Republic 8 (April 30 

*“ 60 Time 27 (August 4, 1952) 


Der Arbeitsdirektor im 
und Wirtsachast 663 (No 


Krise des Sozialis 
Monatshefte 545 


1951) 





The German Trade Union Federation has 
encouraging 
make large 
contributions to a. scholarship fund ad 
ministered by the Hans Bockler Gesell- 
schaft, but this is hardly a complete solution to 


tried to lessen criticism by 


well-paid union members to 


the problem.” 


For the first few years of codetermina 
tion, pessimistic observers warned that the 
labor directors would lose the confidence ot 
both social partners as soon as they were 
“caught m the middle’—in a period ot 
layoffs or in a hot wage dispute. The first 
big test of this type came in 1955 
wave strike seemed almost inevitable in the 
steel industry, but the labor directors seem 
and ae 


W hen a 


to have confounded the experts 


quitted themselves well 


The 


plennizs 


unton wanted a rase of 20 


five cents an 


trade 
(about 


countered 


hour); man 
offer ol 
committee 


agement with on nine 
plennigs; and a « 
finally proposed a compromise of 11 pfen 
nigs for contract workers and 14 pfennigs 
The labor directors 


COMM Promise 


miciliation 


for time workers 
backed the 
publicly, and, after loud recriminations all 
finally 
Boine con 


immediately and 


negotiations were con 


Jernhard 


around, the 
cluded on this basis 
tends that the wage fight could have been 
ended six weeks earher if the advice of the 
followed.” 


labor directors had only been 


It is impossible to say whether or not this 
event lowered the labor 
directors in the eyes of the workers. That 
could best be determined by an opinion poll, 
but I do not believe that any such poll has 
yet been taken of an adequate cross section 
However, it certainly does not seem to have 
eves of the 


prestige of the 


diminished his status m= the 


his colleagues in manage 


untons of 

ment Industrickurier doffed its — anti 
Vithestimmung habit on November 22, 1955, 
director 


trade 


to assure its readers that the labor 
had represented the workers “in a sensible 
throughout the wage discussions 


issue of Das Mithestim 


manner’ 
And the 
mungs-Gesprach devoted three 
labor 


December 
articles to a 
laudatory analysis of the directors’ 
“The Co-Determination in 


industries does not prevent disagree 


stand right of 


the basi 
and 


employers employees,” 


out “Co-Determina 


ments between 


one article pointed 


tion has nothing to do with the Employer 


27 Apparently German workers are still quite 
a bit ‘behind’ their counterparts in the United 
States, where the raising of one union official's 
salary from $40,000 to $50,000 recently caused 
little more than a momentary stir 

* See work cited at footnote 21, at p. 17 
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Employee relationships in the field of wage 
policy.”” Another article, on the same 
page, added: 

“The Labor Director, in his duties, cer- 
tainly stands on the side of Management; 
and to labor law his place in 
every is with the Employers. 
This does not alter the fact that he holds 
a sort of mandate from the Employee side 
trust of the Works Councils 
agreement of the Labor 
to the Supervisory Board on his 


according 


discussion 


through the 
and the repre- 
sentatives 


appomtment 


“The Labor 
ercise a moderating influence on both wage 


Director is expected to ex 


partners, particularly since his ‘dual under- 
standing’ permits judgment which can be 
representative of and responsible to both 
social and economic policy.” ” 

It is quite clear that codetermination and 
the labor director do not 
strikes. The presence ot 
such persons in the l’orstande is 
make the wide wage offers some 
what more liberal; but 
gone too far in picturing them as Solomons. 


the institution of 
inean the end of 
bound to 
industry 
Boime seems to have 


There are some who maintain that the wage 
formula reached after the 1955 steel dispute 
was still too low—even though it had been 
recommended by the commit 
wage scales can’t be computed 
exactly by any scientific formula. What the 
experience of ten years in the = steel in- 
dustry has shown is that codetermination 
to narrow the gap between the two 


make 


conciliation 


“ 


tee Fair” 


seems 


ocial partners and agreement easier 


Future of Labor Director 


The German trade unions are far from 


satisfied with the present state of codete1 
mination. In 1956, it 
ina modified torm to the holding companies 
and 


June, was extended 


which control parts of the iron, coal 
labor leaders were not 


satisfied with the 
Eventually they would like to 


steel industries; but 
completely form of the 
COMpromise 
see it applied uniformly to all large firms in 
the Federal Republic And if these hopes 
mean that 
directors 


hundreds o1 
will be 


are realized it wall 


thousands of new labor 


needed 


At the 
that 


unlike ly 


trained 


present time it is most 


there are enough adequately 
*” Das Mitbestimmungsrecht ersetzt nicht 
Tarifpolitik,’’ Das Mitbestimmungs-Gesprich, 
December, 1955, p. 2 

”**Mitbestimmung heiszt nicht 
fung!"’ Das Mitbestimmungs-Gesprich, 


ber, 1955, p. 2 
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persons in the ranks of labor to fill the bill. 
Over-all, the labor directors have 
proved competent, but even now there are 
Organized German labor real 
attempting to fill the 


present 


exceptions 
izes this, and it is 
real and potential gap by 
men in business procedures as well as in 


training young 


labor relations. 


lhe labor director, in order to exercise a 


sort of supervisory control over the actions 
must under 


about He« 


ol his management colleagues, 
stand what they are talking 
need not be an expert in sales techniques, 
technical details; but 


each to ap 


and 


financial policy 
he should know 


preciate and evaluate the views of the other 


enough about 


members of the lorstand 
The DGB has an 


educational program for its members, 


extremely elaborate 
Palit 
ing from evening classes and correspond 


ence courses to seven federal labor schools 


and three “labor universities 


At the 
trade-union 
of practical day-to-day importance 
labor law But 


levels the 
history, 


emphasis 1s on 
and such 


lower 


social policy 


subject 
as social insurance and 
workers of exceptional ability 


selected for 


and leader 


ship potential are more spe 
cialized training at the higher echelons, 
culminating in the three “universities”: Akad 
Arbeit in Frankfurt, Sozialakademie 
n Dortmund, and Akademie fur 
schatt in Hamburg. Here they spend from 


nine months to two years at DGB expense 


emie der 
(,emeimwirt 


(including family allowances), studying in 


dustrial ECONOMICS, SOC ial psychology and 


constitutional law, 
directly to activity 


as well as subjects pet 


taming more within the 


trade union. 

The educational program itself is no re 
Akademie der Arbeit, which 
of the University oft 


cent mnovation 
section 
includes a handtul of stu 
the DGB, is 35 


part ot 


operates as a 
Frankfurt and 
sponsored by 
(Since the Akademie is 
Frankfurt, the 
paid by the 


dents not 
vears old 
salari 
Land ot 


have 


the University of 
of its instructors are 
Hessen.) But 


undoubtedly changed since the 


ais and emphasis 
inauguration 
his is not to say that 
DGB training 


alter 


of codetermination 
men can step right out of the 
program into jobs as labor directors; 
Akademie der 
old But 


current graduates go into job 


all, most students at 


mly 25 to 35 about two 


thirds of the 


years 


DGB 
Dussel 


Bundesschulen des 
Hans-Boéckler-Haus 


' Lehradnge der 
1956, published by 
dorf, p. 8 

“In the December 

a publication of the Gesellschaft 
Zetriebspraxis in Disseldorf Wilhelm 


1955 issue of Fachberichte 
fur Soziale 
Hein 


German Labor Director 


Arbeit are 


Narics as scnon 
as they complete the DGR 
is adding about 150 young men each vear to 


as union secretaries or tunctih 


and the 


course, 


the pool of labor personnel who eventual 


adequat and 


background to bear the heavy 


rmination 


may have had experience 
re sponsibilt 


ties of codet 


The next decade will be especially dit 
ficult for 

cause of the attermath ot the war 
1933 to 1945, Hitler closed the labor uni 
versitics and stifled the 
leadership by the device ot the 


Labor Front. War 


took a heavy chunk from the 


codetermination in Germany 


From 


development of truc 
puppet 
casualties als 


of the 


G,erman 
scexmient 
German population which would ordinarily 
I labor 


vou’ 


posts as direc 


1950's and 


be stepping into suc 
tor during the lat 
effort 


1 
(serman aly 


mportant is the 
and file at 
codetermination really is The 


equally 
the rank 
subject can 
almost 
any of the course ponsored by the GR 
0.000 workers 
1950) 


be brought up in connection wit! 


reach d 


level 


and these courses 
on the Land and local 
and 1956 


between 


Conclusions 
As this briet 


duties of the labor 


analysi ha hows thre 
director Csermiat 
approximate those of a labor rela 


Amer imo 


closely 
director 
He is, t and 


team He re 


trons prog Ssive 


dustry foremost 
of the management 


himself as such, and the mo 


upporters ol codeterminat 


this idea 


rather than 


role he ha con 
and. hi position Cal 
the grounds of goo 
necessary. Ispeciall 
try, German worker ufferes 
ft meentive during the earl 
Higher Wavecs, Whiaore liberal 
well a 
| 


and decent housing 
as swimming pools ane 
t! 


essential to maintam 


was only natural th: 


sonnel departments 
have been expanded, 
of a labor director ec: 


regarded a a natural deve leopornne nt 


long list of the benefits provided 
Miulheim/Meiderich [ron 
Works during his term as labor director These 
include worker libraries childrer ummer 
camps, service award lavette gift compan 


outings, ete 


richs gives a 
for employees of the 
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appointment 
fre ym 


method of his 
sharp departure 


was only the 
that represented a 
customary business practice. 

Such a businessman as Alfred 
Krupp has that he is completely 
pleased with the way codetermination has 
worked the coal, iron and_ steel 
industries; and that he “wouldn't abolish 
it even if the law were repealed.” 


noted 
said 


out im 


The exact duties of the labor director are 
not specified by law. Potentially he looms 
as the most influential the 
Vorstand since the personnel situation figures 
prominently in so many business decisions, 
but his actual importance will depend on 
his own ability and tact 


member of 


The relationship between the labor direc- 
tor and the average worker is rather 
remote. In a survey conducted at the Mann 
esmann Steel Works it that 
59 per cent of the employees knew the name 
of the labor but this relatively 
high percentage might well be due to the 
novelty of the system.” 
This helps to explain the results of the poll 
conducted by the Frankfurter Institut fur 
Sozialforschung, in more than 50 
per cent of the workers questioned 
that Mitbestimmung didn’t give them much 


was found 
director, 
codetermination 
which 


said 


personal satisfaction 


Perhaps the stand of the labor directors 
in last year’s wage negotiations has clari- 
fied their position for the general public, 
but I doubt it. <A re-education task like 
this will probably stretch through several 
decades, although there are many events— 
like a reunification—which 
could modify its way or 
another. 

If the 
nation could help to bring a 
labor peace—not an end to strikes, but at 


new War or 


progress im one 


re-education succeeds, codetermi- 


new era of 
least a lessening of class conflict and, thus, 
a devastating blow to the ideological appeal 
of communism, The complicated legalism 
of the program is probably enough to keep 
it from spreading beyond the boundaries 
of Germany, but in that country it can be 
counted on to affect all sorts of political, 
social and economic developments. 

Everything depends on a proper inter- 
pretation of the director’s role and 
of codetermination in general. 

In one the labor 
called a tragic figure, but it is not because 
of a struggle going on within him. It is 
because he is trying his best to do a diffi- 
cult, delicate, important job, yet at times he 
seems doomed to be misunderstood by the 
very people he is trying to help. 


[The End] 


labor 


sense director can be 





A PROCEDURAL-LAW GUIDE TO AN NLRB REPRESENTATION 
HEARING—Continued from page 310 





Hearing Officer's Report to Board 


The report of the hearing officer to the 


Joard is not a public document. It is in 


tended as a guide to the Board in evaluating 
the complexities of the issues involved in 
the proceeding and consists of a summary 
of the issues raised and the evidence adduced 
at the hearing. Section 9(c)(1) of the 
NLRA prohibits the hearing officer from 
making any recommendation with respect 
to any issue in the proceeding. It should 
be noted, however, that this proscription on 
the hearing officer relates only to a repre- 
sentation proceeding prior to the time that 
the Board directs an election. In proceed- 
ings subsequent to an election in which a 
hearing is directed, where the issues relate 
either to objections to conduct affecting the 
election or challenges with respect to whether 
employees are eligible to vote, the hearing 

%‘'Verteidiger und Gegner der Mitbestim- 
mung Melden Sich," Das Mitbestimmungs-Ges- 
prich, February, 1956, p. 12. 
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officer designated by the Board or the 
regional director, as the case may be, may 
evaluate the evidence and make recom- 
mendations either to the regional director 
or the Board. The statutory prohibition 
applies only to proceedings prior to the 
election. (Talladega Cotton Factory, Inc., 91 
NLRB 470.) 

The legislative history of the NLRA 
makes clear the Congressional intent, insofar 
as representation cases are concerned, to 
provide a vehicle for a rapid resolution 
of any question concerning representation 
which may The Board, cognizant 
of its obligation has, in the writer’s opinion, 
established procedures and evidentiary rules 


exist. 


for hearings which satisfy this intent which 
at the same time do no violence to the due 
process guarantees of the Constitution of 
the United States. [The End] 

* *Mannesmann-Untersuchung Zeugt Gegen 
Mannesmann Direktor,"’ Das Mitbestimmungs- 
Gespriich, October, 1955, p. 2. 
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Collective Bargaining: 
The United States and Germany 


By NATHAN REICH 





Even though ihere has been considerably more governmental regulation of 
economic life, generally, in Germany than in the United States, yet in 
the area of collective bargaining the opposite is true. The author believes 
that while America is considered a classic example of free enterprise, the 
laws in Germany on bargaining are simpler and, most important perhaps, 
they do not provide for the use of mandatory bargaining as we understand it. 





| IKE all modern industrial countries 
4 which are organized on the basis of 
private enterprise and function within the 
framework of political democracy, the United 
States and Germany rely on collective bas 
instrument in the regulation 
But like all socio-economi 
collective bar 


gaining as an 
of labor relations 
institutions, the process of 


gaining does not form an autonomous 
sphere, independent and apart from the rest 
of society; rather, it operates within the 
context of the whole social, political and 
economic environment. Since the historical 
development, the traditions, and the socio 
political climate in the United States differ 
in significant respects from those in Germany, 
it is not surprising that the institution ot 
collective bargaining, too, differs in the two 
countries. 

The remarkable difference that 
strikes the observer is the fact 
that while, in general, public regulation 
of social and economic life, including labor 
management relations, has been much more 
extensive in Germany than in the United 
States, within the sphere of collective bar 


situation 


most 
American 


gaining proper the seems to be 


the reverse; German law on collective bar 
gaining as such is simpler and involves 
less statutory regulation than in the United 
States, the classic country of private enter 
prise. The formal German law on collective 

1 Tarifvertragsgesetz, April 9, 1949, as 
amended January 11, 1952. 

2: Grundgesetz, Sec. 913). 

® Mediation iaw of the Weimar Republic con- 
tained compulsory features in collective bar- 
gaining. It thus authorized the public mediator 
to take initiative and to call upon disputing 
parties to appear and present their respective 


Collective Bargaining 


only 11 


bare two pages ol 


contracts, lor imstance, comprises 
provisions 
text \ 


onstitution Sate 


covermg a 
paragraph included my othe 


guarding the right of 


briet 
Bonn « 
association (Koalitionsfretheit) virtually com 
on collective bargain 
ing. Compared with the Labor Management 
Relations Act of 1947 (Taft-Hartley Act) 
and its 20 pages of closely printed text, the 


pletes the formal law 


German law is a model of brevity—which, 


in the tace of the well-known German pen 


chant tor statutory regulation, is a remarl 


able phenomenon indeed 


German law on collective 
from American law in 
To begin with, present 


German law does not provide tor mandatory 


In content the 
differs 


espects 


bargaming 
a number of ¢ 
collective bargaining lo be sure, the 
ol collective bargaining has been so 
sup 


practice 
well established and enjoys such wide 


port of public opinion that few employers 


vould or could resist for long the combined 


pressure of public opinion and government 


bona-fide union 


but it 1s 


and retuse to meet with 


spokesmen at the conference table; 


not a legal offense to refuse to bargain 


Equally striking is the virtually complete 


absence ot legal regulation of the procedural 


phases ot collective bargaming in Germany 


In the United States the procedural phases 
of collective bargaining such as the right 
cases. In case of inability to agree, the media 
tion authority could formulate an award and 
under certain conditions impose the award on 
the reluctant party, even if the latter failed to 
participate in the proceedings Except for 
Linder Baden and Rheinpfalz, there is no such 
law in present-day West Germany 


339 





The author has participated in a comparative 
study of labor relations in the United States 
and Germany. This study, which was financed 
by a Rockefeller grant, was sponsored by 
Hunter College and the University of Frankfurt. 





unit of bargaining, 
bargaining, the 


parties, the 


of representation, the 
the scope of collective 
practices of the bargaining 
bona-fide character of bargaining and other 
related problems constitute the essence ot 


Indeed, 


public regulation of labor relations 
federal 


these problems claim the bulk of 
labor legislation and a special agency (the 
National Labor Relations Board) was estab 
lished in order to the day-to-day 
interpretation, administration and application 
of the legal provisions. The 
never-ending stream of NLRB rules and 
decrees and the flow of court decisions up- 
holding or rejecting the NILRB actions are 
importance 


assure 


numerous 


great 
phase of col 


testimony to the 
procedural 


ample 
attached to the 
lective bargaining in the United States. 

In contrast, the German law says virtu 
ally nothing about this aspect of collective 
bargaining. The law simply states that the 
parties to the collective bargaining contract 
are unions, individual employers and/or em 
In the application of 
has laid 


Ww hu h 


ployers’ associations. 

the law, the German 
down certain veneral 
both parties have to meet before they may 
valid and enforceable col- 


judiciary 
requirements 


conclude legally 
lective bargaining contracts. These require- 
ments are few. The organizations must 
have an enduring existence; no ad_ hoc 
organized group acquires the legal capacity 
agreements; the 
and must 


conclude 
voluntary 


to bargain and 
membership must be 
consist exclusively of employees or employ- 
ers, respectively; the contracting parties 
must be financially and otherwise independ- 
ent of one another, and must be free from 
control by political parties 

There has been some uncertainty about 
the bargaining capacity of company unions. 
During the Weimar Republic, the federal 
labor court (Retchsarbeitsgericht) had ruled 


* Reichsarbeitsgericht, 370/28, 9, Il, 1929 
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union the 
em- 


conditions a 
which is confined to 
ployees of company is eligible for 
collective bargaining.‘ However, present judi- 
cial opinion seems to make intercompany 
union membership one of the requirements. 
More interesting is the new, widely prevail- 
ing judicial opinion that, in its arsenal of 
economic weapons, the union must include 
the strike as a condition of the right to bar- 
gain. This rather unusual dictum, as well as the 
preceding opinion concerning company unions, 
is justified on the ground that the law on col- 
lective bargaining speaks not of employee asso- 
ciations in general terms but specifically 
refers to the trade unions (Gewerkschaften). 
In choosing this concrete term, the legis- 
lator, it is argued, also expressed his legis- 
lative intent to grant the right of collective 
bargaining only to organizations possessing 
the traditionally acepted characteristics of 
a Gewerkschaft. Historically, German trade 
unions have been industry-wide or craft 
wide, and the strike has been an accepted 
from the beginning of 
organization. Company 
so-called Werkvereine, which were formed 
usually with the blessing of the employers 
in opposition to the established unions and 
the strike as a 


that under certain 
membership of 


one 


economic W eapon 


union unions, the 


which, as a rule, excluded 
weapon, had been contemptuously referred 
were never ac 
Com 


to as “yellow unions” and 


cepted into the labor union family, 


pany unions were, for instance, specifically 
excluded from the famous union-employers’ 


agreement of November 15, 1918 (Zentra 
larbeitsgqemeinschaft), in which German em 
ployers unconditionally recognized the unions 


as the spokesmen of German labor and 


which served as a pattern for much of the 
subsequent labor legislation during the Weimar 
Republic 


In line with the above reasoning, 


a group of labor jurists led by the president 


Tarif- 
Berlin, 


° Alfred Hueck and H. C. Nipperdey, 
vertragsgesetz (2d Ed., Munich and 
1951) pp. 75-76. 
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Bavarian Labor Court have recently 


another 


ot the 
advanced 
union must be 
lines, the present dominant pattern of union 
This view, however, has not 


requirement 
organized along industrial 
organization, 
been generally accepted.® 

This organizational, almost corporative, 
approach of the German law and judiciary 
is turther reflected in the generally accepted 
opinion that bargain on behalt 
of their members only. Although in prac- 
tice it has been extremely difficult to main- 
tain differential wage organized 
and unorganized employees working in the 


unions may 


rates tor 


same plant and pertorming identical tasks 
for reasons of internal morale, for tactical 
reasons of not encouraging union member 
ship and because of possible collision with 
the principle of equality of treatment im 
plied in Articles 3 and 9 of the 
stitution—legally, the terms of 
bargaining contracts in Germany, with some 
nevertheless apply to union mem 


Bonn con 
collective 


exceptions, 
bers only 


Furthermore, the union may bargain only 
within the sphere of its jurisdictional com 
petence. Thus, the workers’ union 
may validly bargain for 
ployed in the metal industry 
bargaming for 
factory 


metal 
union members em 
The spectac le 
of the mimers’ union taxi 
drivers and the teamsters’ union for 
or retail employee s, and other such incon 
gruous phenomena not uncommon in_ the 
United 


to the orderly 


bewildering 
Like Ameri 


lesser extent, 


States, are thoroughly 
German mind 

can unions, though to a 
German unions face the problem of 


thei 


jurisdic 


tional disputes; solution, however, is 
left to the hands of the tederation 
Neither the law nor the had 
say about the delimitation of juris 


The developed 


union 


union 


courts have 


much to 


dictional spheres criteria 


and agreed upon by authorities are 


apparently accepted as guides 


Beyond the general requirement that mem 
bership in the unton be 
no evidence of legislative o1 judi ial interest 
representative 
ne of the umion in regard to the 
workers Ihis, is lett largels 
determination of the them 
Thus, the 


organization 


voluntary, there is 


in ascertaining the degree of 
wishes 
ot the too, 
to the unions 
emphasis in Germany 1s 
The right of 


seems to inhere 


selve 5 
mainly on. the 
baryvaining in the 


collective 


collective 
entity; indeed, 


Tartfhohett, 


organization as a 
some German jurists speak of 
* Work cited at footnote 5, at p. 81 
* Collective bargaining contract terms which 
deal with the enterprise as a whole—for ex 
ample, closing of plant for vacation—inevitably 
apply to all workers, organized as well as un- 


Collective Bargaining 


that the 


contract soveremntys 


the 


collective 


a kind of 


that the law organization 


vests in 
In marked contrast to the German experi 
American labor law does not vest any 
the fact, the 
not 


ence, 
such. In 
the 
term 


rights in unions as 


law does even recognize existence 
of unions as such. Thus the 
appears in neither the National Labor Rela 
tions Act of 1935 nor the Labor Management 
Relations Act of 1947 The 
statutes is always to “labor 


“any organization ot 


‘union 


reference m 
these organiza 
tion,” 

kind, o 
tion committee or plan, in which employees 
purpose, 
with em 


meaning any 


any agency or employee representa 
participate and which exists for the 
in whole or in dealing 
ployers concerning grievances, labor disputes, 

hours of employ 
work.’ It is not the 
a charter, by 
anything 


part, of 


Wages, rates oO pay, 


ment or conditions of 
Virtue ot 


tradition or 


unions as such, by 
established 
in them, that 


law, o1 


else inherent have a right to 


collectively Unions act solely as 


bargain 
representatives of employees in a particular 


bargaining unit who, in a majority vote, 


specifically unions as thei 


table The 


workers 


designated the 


spokesmen at the conterence 


union acts as a spokesman of the 


by virtue of a special delegation of power; 


and revo 


the authorization 1s provisional 


cable. It is not tied to any particular union 
jurisdiction or particular union; it is tied to 
the consent of the majority of the workers 
If a majority of employees in a designated 
choose a union tor thei 


that 


ré yaradle ss ot 


bargaining unit 


union acquires bar 


bargaming agent, 


craitt or m 


Zamimg capacity 


dustrial divergence between the workers in 


the bargaining unit and the union chosen 


by them 


is admittedly 
approach to the status of unionism in the 
United States In tablished 
unions have acquired a well-entrenched and 


Phe above a purely juridical 


most ¢ 


reality 


jurisdictional ba 


generally unchallenged 
Nevertheless, the 
fluidity on the peripheries of 


encouragement 


considerable juri 
unionism 
given to cratt-wide barw: 
ing and to decertification practices in rece 
lend ridical 


con 


legislation substance to the ju 


postulate ot ent as a basis of 


entation in < olle ctive bargaini rq 


approaches { 


The different 
bargaining in the two countrie 
WHiOnM AS AN Organizatyy 


individuals com 


emphasis on the 


entity in Germany and on the 
organized Also, under certain rigidly defined 
conditions the government may, by administra 
tive order, extend the terms of a collective bar 
gaining contract to the unorganized segment of 
a particular industry 
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posing the organization in the United States 

are the products of different historical 
development and the different social philoso- 
phies which have shaped the lives of the 
two peoples. More specifically, they reflect 
a different attitude toward labor and labor 
organization in the two respective countries. 
In Germany, as in other European coun- 
the existence of labor as a distinct 
entity has been taken for granted 
almost from the beginning of industrial 
development. Labor has formed a more or 
less cohesive class, differentiated from the 
rest of society not merely in terms of the 
level of income but, also, in 


tries, 
social 


sources and 
the political and social status and on the 
educational and cultural level. It is im- 
portant to remember that until 1918 Prussia 
retained an election system based on prop- 
erty qualifications which virtually disfran- 
chised the propertyless worker. This rigid 
class structure, of course, helps to explain 
receptivity of European 
doctrine of class 


the remarkable 
labor to the Marxian 
struggle, a doctrine which provided labor 
with a moral fervor and a grandiose mis 
sion which still further cemented its cohe 
siveness vis-a-vis the rest of society. 

The formation of labor unions, 
taken for granted, was, of course, not wel- 
comed by the government and the proper- 
tied classes and was fought for a long time 
as antagonistic to society. However, the 
opposition, unlike that in the United States, 
was not motivated as much by hostility to 
unions as such—that is, as collective entities 
alien to the basic principle of social and 
contrary, 


though 


economic organization. On the 
class- and ecartel-ridden Germany has been 
quite hospitable to the group as the basic 
social unit. Imperial Germany’s distrust of 
unions was due more to the objectives of 
unions rather than to unions as social en- 
tities. Unions were not just like any other 
group, as, for instance, farm groups or trade 
associations. The early unions were frankly 
revolutionary. They challenged the estab- 
lished order; hence, they had to be resisted. 
primitive revolutionary 
the established unions 


As soon as the 

ardor subsided and 
began to concentrate on the more limited 
objectives of increasing wages and imprev- 
ing working conditions—objectives which 
were quite compatible with the existing 
social and economic order—the unions se- 
cured a measure of tolerance from the gov- 
ernment and gradually gained recognition 
by many employers. Thus, by 1913 the 
membership in German unions amounted to 
more than three million. In the same year 


there were more than 12,000 collective con- 
tracts in force covering 193,000 enterprises 
employing 1,800,000 employees.” 


The union movement received a powertul 
impetus immediately after the military col- 
lapse of Germany in 1918 when employers, 
facing a near-revolutionary situation, turned 
to the trade unions and their leaders as 
the only power which could restore and 
preserve stability in a world convulsed by 
revolutionary upheavals. In the above- 
mentioned agreement of November 15, 1918, 
the employers recognized the unions as the 
representatives of labor. The subsequent 
enactment of the law on collective bargain- 
ing contracts in 1919 simply sanctioned ar 
already existing and generally accepted situ- 
ation. The German law did not have to 
make collective bargaining mandatory; col- 
lective bargaining was taken for granted. 
Nor was there any need for special pro- 
visions and procedures in identifying and 
authorizing the unions which were to nego- 
tiate for the workers. The unions were well 
established and held together by a common 
ideology. They enjoyed fairly well-defined 
and generally accepted jurisdictional alle 
giances and by that time were generally 
accepted by the employers. Nor were the 
unions challenged on moral and 
philosophic grounds as actually or poten- 
tially inimical to and, therefore, incompatible 
with individual freedom. They were readils 
accepted for they blended well with the 
group-studded social landscape of Germany. 


This United 
a country where the roots of individualism 
have struck deeper, perhaps, than in any 
other country in the world. Unhampered 
by the feudal legacy of class structure and 
braced by what, for a long time, seemed 
an inexhaustible abundance of idle natural 
resources awaiting only the fructifying touch 
of the human hand, America enthroned 
man—the only scarce and, hence, invalu- 
able element in the profusion of material 
wealth—as the center of values. Individual- 
ism and free individual enterprise became 
the basic articles of social faith. 


SOC10-~ 


was not so in the States, 


In labor relations this profound commit- 
ment to individual enterprise expressed it- 
self first in an uncompromising opposition 
to any collective action. The relationship 
between employer and employee was held 
to be the result of a private contractual 
arrangement between principals acting freely 
in the light of their own judgment and pre- 
sumably in their own best interest. Any 
attempt of workers to combine for the pur- 





os Work ‘cited ‘at footnote 5, at p. 8. 
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pose of using economic pressure in securing 
higher wages and other improved working 
conditions was held to be a conspiracy in 
restraint of trade, a violation of the basic 
political and legal institutions and repug- 
nant to the social morality of the times 
Collective action seemed to be banished for 
ever as inimical to the basic rights of the 
individual, the ultimate irreducible unit in 
society. 

But the logic of economic development 
made the emergence of the economic group in 
evitable. Technological development increased 
the scale of economic enterprise beyond the 
financial and managerial ability of the single 
individual. A pooling of capital and_ skill 
became inevitable; associative, collective ac 
On the entrepre- 
met by the 


tion became unavoidable 
neurial side, this need 
device of the corporate form of enterprise, 
and ingenious legal fiction 


Was 


a most useful 


which simply treats the association of capi- 
tal of many individual investors as one in- 
dividual, a judicial person, thereby meeting 
a vital need without doing logical violence 
to the underlying tenets of social and legal 


philosophy. 


On labor's side, the problem could not be 
solved as neatly and expeditiously. The 
problem, however, persisted; workers con 
tinued to band together trying to set their 
combined aggregate of labor against the co 
ordinated economic power of the corporate 
employer. Courts and legislatures could 
not forever ignore the emerging social and 
It was inevitable that, 
the courts would 


economic realities. 


in the course of time, 
recognize the legal validity of joint efforts 
of workers aimed at the lawful objective of 
improving their economic lot. Justice Shaw 
of Massachusetts provided the opening in 
his decision of Commonwealth v. Hunt in the 
1842, and thus ushered in what is 
phase in 


year of 
usually regarded as the second 
the development of public labor policy, the 
phase of qualified recognition. It was a 
recognition, hedged 
objectives 


limited and grudging 
by many reservations as to scope, 
and means used by labor combinations 
Unions faced the resourceful opposition of 
employers, a distrustful attitude of judiciary 
and, what has suprised many European ob 
servers, a marked indifference on the part 
of the workers themselves to appeals for 
unionization. in the 1920's the United 


States, with a population nearly twice the 


Thus, 


size of that of Germany, had a union mem 
bership of three million, or one half of that 
The 


thus 


of the German union membership. 


American rate of unionization was 


Collective Bargaining 


about one fourth of that of Germany. The 
story of the halting and relatively late de 
velopment of American unionism is too well 
known to need elaboration 


It was only under the terrific impact ot 
the prolonged depression, which consider 
ably undermined the faith in “rugged indi 
vidualism,” that the attitude toward 
and collective bargaining took a sharp turn 
In 1932 the Norris-LaGuardia Act 


the scope ot industrial dispute & 


Ulibotism 


widened 
Thicore 
elbow labor 
virtually, pmmunized labor unions from 
of the federal judici 


wave 
room to concerted activities ot 
and, 
injunctive interterence 
ary which had cramped the style of unions 
in the past. And in 1935, in the 
ing” climate of the New Deal, the National 
Labor Relations Act (the Wagner Act) was 
enacted, which not only reiterated the new 
encouraging collective 


“exhilarat 


national policy of 
bargaining enunciated in the Norris-LaGuardia 
Act, but went a step further: It declared 
collective bargaining mandatory Henee 
forth, it is not only that may 
organize and the employers may 
collectively, but approached by or 
ganized employees, the employers must bat 
Henceforth, the employer 


workers 
bargain 


when 


gain collectively 
who refused to meet with representatives ot 
workers would risk not merely, as hitherto, 
economic punishment by a possible strike, 
but legal punishment in a court of law 


Collective bargaining became an 
In Germany, how 


expres 
sion of national policy 
ever, the public sanction of collective bat 


gaming coimecided with the existence of a 


fairly comprehensive trade union organiza 


tion with fairly well-defined jurisdictional 


spheres, accepted by public opinion and 


the employers as the legiti 
mate The 


in the United States was different; in the 


recognized by 


spokesman for labor situation 


early thirties, unions were few and confined 
to skilled With 
and clothing, the 


hardly 


touched by union organization; the largest 


tor the most part trades 


the exception of mining 


mass production industries were 


and most important employers were opposed 


to unionism. Moreover, in many areas, rival 
recognition 


bitterly 


unions competed for employer 


and were frequently involved in 


fought and interminable jurisdictional dispute 


Consequently, when the subject of collec 
tive bargaining again engaged the attention 
ot the 
thirties, the 


Congress in the early and mid 


Congre 8s taced some tasks 
which the legislators of Weimar and Bonn 
did not have to face: (1) the neutralization 


of the employers’ active opposition to col 
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encouragement 


lective bargaining, (2) the 
of union organization and (3) the provision 
of procedures and machinery in ascertaining 


the “credentials” of labor organizations 
claiming the right to represent labor in 
various trades and industries. The first 
need was met by making collective bar- 
gaining mandatory, the second, by including 
in the NLRA a set of provisions safeguard 
ing the workers’ right to concerted activity 
and protecting the workers against dis 
crimination because of union activity; and 
the third, by the provision that the em- 
ployer must bargain with the representa 
tives of the workers’ “own choosing.” 


The 
ciple of 
quite a 
theory and practice of 
ships. It was rationalized on the grounds 
that the alternative to collective bargaining 
would be either unilateral determination of 
working conditions by management or pub- 
lic determination by some government au 
thority. The former could clearly lead to 
abuse of economic power and some form of 
industrial authoritarianism; the latter would 
inevitably spell the doom of private enter 
prise. Collective bargaining avoids both 
pitfalls. It provides a countervailing check 
to possible abuse; and it is still compatible 
with a system of private enterprise, for the 
decisions are still reached by private parties, 
except that the parties on both sides of the 
groups ol 


mandatory prin 
constituted 
American 
relation- 


acceptance of the 
collective bargaining 
drastic departure from 
economic 


representatives ot 
representing nu 


table are now 
individuals: management 
merous stockholders and the union repre 
numerous employees. It was, of 
course, recognized that the act of compelling 
the employer to negotiate with representa 
chosen by the workers, 


senting 


tives of workers, 
interfered with the traditional right of the 
bargain with whomever he 


employer to 
sense, however, it 


liked. In a deeper 
felt that in enabling the workers to match 
an aggregate of labor bargaining power 
against a particular aggregate ot 
represented by management, the law more 
faithfully reflected the spirit of American 
justice and fair play than the legal practices 
which prevailed prior to the Wagner Act 
Except for this group on 
the labor side of the table to bring its bar- 
gaining power close to that of the employer, 
the determination of wages and other work- 
ing conditions are still left to private deci 
sion-making. ‘That is what Senator Walsh 
meant when, in rising to the defense of the 
Act, he said that the purpose of the 
the workers’ representa- 


Was 


capital 


insertion of the 


Wagner 
law was “to lead 
tives to the office door of the employer with 
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the legal right to negotiate for their fellow 
employees The bill does not go 


beyond the office door.” 

The American attempt to provide by law 
what has in other countries evolved as a 
result of tradition and, more or less, private 
agreement, proved more complicated than 
perhaps have been foreseen by the 
If the employer 


could 
protagonists of the law. 
was to bargain collectively with the repre- 
sentatives of the workers’ “own choosing,” 
as a matter of law it became incumbent 
upon the government to provide the proper 
method of choosing. If the instrument was 
to be an election, then the government had 
to assume responsibility for the devising and 
proper election proce- 
dures: the kind of 
voting qualifications, honesty of 
and freedom from interference by 
ployer. If the employer was required by 
law to bargain collectively, then it was not 


the observance of 


size and unit, 


voting 
elections, 


the em 


long before government aid was needed in 
determining what was the proper range of 
bargainable issues. Indeed, the very mean 
ing of collective bargaining was soon made 
the subject of conflicting interpretation and 
the government was called in to formulate 
what constituted bona-fide bar 


criteria of 
The never-ceasing flow of NLRB 


gaming 
rulings and court decisions bearing on the 
procedural phase of collective bargaining 
was the unavoidable, even if not wholl, 
seen, Consequence ot the ostensibly simple 
provision of collective bargaining 
mandatory. It is now clear that the archi 
tects of the act underestimated its implica 


The path to the office door of the 


fore 


making 


tions, 
employer was strewn with more difficulties 
than the legislators anticipated; the arm of 
the law inevitably reached beyond the door mat 


The preoccupation of American law with 
the procedural aspects of collective bargain 
ing reflects, without doubt, the great diff 
culties experienced in the United States in 
trying to fit collective action into a society 
still based essentially on political and legal 
individualism, difficulties which were ob 
viously not experienced to the same degree 
etatismatic- and corporate-minded 
There is, perhaps, another reason 
with collec- 
This 


brings us to the second important difference 


in the 
Germany 
for the greater public 
tive bargaining in the United States 


concer 


in the status of collective bargaining in the 
two countries. 

Collective bargaining, while it covers per- 
haps a larger proportion of employees in 
Germany, has been of less immediate rele- 


vance to the German worker than collective 
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bargaining is to the worker in the United 
States. In the United States, except for the 
floor on and the ceiling on hours 
provided for by the Fair Labor Standards 
Act of 1937 and except for some more recent 
restrictions on union security introduced by 
the Labor Management Relations Act of 
1947 (Taft-Hartley Act), the substance of 
collective bargaining is determined primarily 
In Germany, on 


wages 


by the bargaining parties. 
the other hand, many crucial areas of labor 
relations—such as dismissals, mass lavyotts, 
adjustment of grievances and adjudication 
of individual disputes arising out of 
conflicting interpretation of the terms of 
the collective bargaining contract—are to a 
regulated by law. As a 


bargaining 


labor 


substantial extent 
result, the 
contract is a much less comprehensive docu 


German collective 
ment than its American counterpart; all too 
frequently the contaims 
standardized provisions which merely para 


(serman contract 


phrase existing legal provisions 


Furthermore, the American collective bar- 


gaining contract, besides being more com- 


prehensive in range of issues, is also more 
specific in its that 1s, the 
rates specified in the contract usually corre 


provisions, Wage 
spond to the actual wages paid in the plant 
In the United States, 
industry, collective bargaining 


certainly in large-scale 
is conducted 
on the company level, and wages and work 
ing conditions are fashioned to fit the partic 


While it 


conditions 


ular conditions of the enterprise 
that standardized 
industry the rates and terms set 


with 


is true unde 
of modern 
ieading 


one company 


pattern lor 


nm negotiations 
tend to establish a 
panies in the industry, 
practice of individual negotiations allows for 
collectively 


com 
the 


other 
nevertheless 


a measure of flexibility in the 


structure rates 


negotiated wage The wage 


agreed upon and embodied in the collective 


bargaming agreement are the wage rates 


actually paid to the worker 


In Gsermany, on the other hand, the bar 


gaining unit is very rarely the company. It 


usually covers a whole industry—occasion 


ally, an aggregate of industries or a sub 


Geographically, the 
the 


division of an industry 
bargaining unit is 
tederal territory or the locality; most 
the Land (the 
the bargaining unit in the metal in 
comprises the 
trical, steel tabricating 
related enterprises located within the prov 


only occasionally 


W he le 


frequently it is province ) 


‘Thus, 


dustry iron and steel, elec 


optical, and other 


nce Because negotiators address themselves 


to a multitude of enterprises producing 


different products subject to different mar 


Collective Bargaining 


ket conditions, under varying 
degrees of mechanization and productivity 
localities and at 


lalx " 


operating 


scattered over many 


different 


and 
fected by 
market, the wage rates and other 
be attuned to marginal of 


conditions of the 
working 


conditions must 
near-marginal producers, that is, to the third 
or fourth lowest group of enterprises on the 
scale of productivity and profitability. Fur 
has apparently 
development ol job 


their use m 


thermore, German industry 
behind im the 


procedures and 


lagged 
classification 
the determination of differential wage rates 


in collective bargaining contracts 


The German practice of cone luding over 
(Manteltarifvertrag), covering 
wide arCcas and 


all contracts 


general rules, applicable to 


running tor long periods of time supple 


mented by special wage contracts (Lolnver 


trag) running for a year or two and fre 


quently units 


covering smaller geographr 


collective wawe structure some 
Ihe turther 
rates graduated 
of the 

located, 


Wane 


renders the 
what more flexible practice of 
introducing differential wage 
local 


downward according to the size 


also 


flexi 


ittla 


ity in Which an enterprise ts 


nmyjyects a measure ol! arbitrary 

Neither 
materially; the 
kept 
capacity ol the less 


bility practice changes the 
rates 


cost 


collective wage 


tion 


must be low enough to fit the 
bearing productive 
collective 


segment of the industry Phe 


thus tends to nine 


become the 


wage 
0 accepted by Gserman labor 


With the 


employees pre 


wage and is 
and industry 
a floor, the 


W aie 


collective wage a 
to secure 
kill 


individual bar 


weed 
adjustments based on 


through 


upward 
and pertormance 
gaining or through group 
plant or shop level, through the agency 
the works statutory body inde 
pendent of unions and elected by all em 
in a particular 


ayvrectnent on 


1 
ol 


council, a 


ployee s as their representative 


is that the collective 


enterprise The result 
wage (Tariflohn) is 
(/:ffektivlohn) 
latter exceeding the 


percentage I his 


not represe ntative ot the 


actual wage received by the 
employees, thi former 


by a substantial is espe 
cially so in the metal, chemical and printing 
industries. This development, undoubted) 


has tended to dilute the prestige of the umion 
workers Millions of 


who work in 


in the eyes of the 


workers, especially those pro 


and profitable larve-scale madustry 


look lor 


Various 


ductive 


upward Wawe adju trnent 


olten 


and for fringe benefits, not to col 


union, Dut to 
| 


council 


lective bargaining and_ the 


management and the worl 


Another set of factors which tends to 


reduce the significance of collective bar 
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gaining pertains to the administration and as such are legally and organizationally 
enforcement of the collective bargaining independent of the unions. The works 
contract in Germany. In the United States, council was originally established after World 
the procedures and machinery for the ad- War I under the impact of the revolutionary 
ministration of the contract are usually pro- upheavals of 1918-1919; it was re-established 
vided in the contract itself. Virtually all during the Bonn Republic. It is a statutory 
contracts contain elaborate provisions for body elected by the employees of the enter- 
adjustment of grievances, for interpretation prise regardless of union membership. The 


of the contract clauses, and for the adjudi- task of the works council is to act as 
cation of conflicts arising from conflicting spokesman for the employees im certain 
interpretations of the terms of the contracts. matters prescribed by law; the council, how- 


Indeed, the prevailing attitude in the United — ever, owes its loyalty also to the enterprise 
States has been that the process of collective as a whole. The most important function 
bargaining does not end with, but really assigned to the works council is the adjust- 
begins with, the signing of the document ment of grievances arising out of conflicting 
The National Labor Relations Board had — interpretations of collective terms, the pro- 
so interpreted the law that the duty to — tection of employees against unjust dismissals, 
bargain collectively extends throughout the the bargaining for wage adjustments and 
duration of the contract. It is the day-to- many other problems. The intimate daily 
day application of the terms and the never- contact with the German worker and his 
ceasing activity in adjusting grievances that troubles, grievances and gripes is thus not 
give meaning and effectiveness tothe formal maintained, as in the United States, by the 
array of contractual clauses. Indeed, it is union representative—the business agent or 
said that a contract is as good as the ma shop steward—but by the chairman or vice 
chinery provided for its enforcement. In chairman of the works council. It is, there- 
the United States, the worker continues to fore, not surprising that the works councils 
look to the collective bargaining contract tend to acquire an independent status, over- 


and to the machinery provided by it for the shadowing in some instances that of the 
protection of his rights and interests. The remote union, a development viewed with 
development in various industries of acom- justifiable concern by the trade unions. 


prehensive net of extra-judicial machinery 
consisting of union representatives and 
management, topped by neutral chairmen, 
and charged with the prompt adjudication 
of the disputes arising out of conflicting 


This duality in the structure of collective 
labor relations may have serious conse- 
quences for the trade unions; instances of 
ambitious councilors rivaling the role of the 
union leadership continue to disturb union 
leadership. Even though the law specifi- 
cally denies to the works council the right 
to collective bargaining and formally safe 
guards the status of the trade union as the 


interpretations of collective provisions con- 
stitutes, perhaps, the most remarkable 
American contribution to the practice of 
labor relations 

In Germany, however, the application and — representative of the collective interests of 
enforcement of the terms of the contract the workers, there is evidence that works 
have been entrusted to the works councils councils, where they are manned by strong 


and the labor courts, both statutory agen- and ambitious leaders, do arrogate to them 
cies remaining outside the process of col- selves functions which exceed their statu- 
lective bargaining proper. To be sure, the tory power. During the Bavarian metal 
unions participate in some measure in both — strike in the summer of 1954, there were 
of these agencies. Thus, the laws provide — several instances in which the works coun- 


for some formal contacts between the cils appealed to the workers to stay on the 
unions and the councils.” Furthermore, job or concluded provisional plant-wide 


since the majority of the councilors are wage agreements, generally accepting the 
union members, the unions exercise some employers’ unilateral offer of wage increases 
influence over the works councils. Simi- which were lower than those demanded by 
larly, the law allows for union participation the unions—in clear defiance of the strike 
in the labor courts by providing that repre command. Moreover, the works councils’ 
sentatives of unions and of employers’ asso- interference with the strike activities con 
ciations serve im equal numbers as lay stituted a clear violation of the law which 
judges on the various levels of labor judi- — strictly enjoins councils from any such inter- 
ciary toth the works councils and the ference. That the metal workers union, 


labor courts are creatures of the law and _ the largest and most militant German union, 


"Nathan Reich, “The Role of the Union in Eighth Annual Meeting, Industrial Relations 
the Shop in Germany,” Proceedings of the Research Association (1955) 
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apparently failed to take disciplinary or 
legal action against the works councilors, 
themselves members of the union, poignantly 
illustrates some of the consequences of this 
dualism in the structure of labor relations. 


For obvious reasons the unions are frankly 
disturbed by the potential threat to union 
leadership emanating from ambitious local 
council leadership. The unions cannot chal- 
lenge the existence of the works councils 
as such; the unions themselves fought for 
the establishment of the councils. These 
councils are not merely legal institutions 
but, by now, they are well entrenched in 
the minds of the workers. When the Allied 
occupation authorities first permitted the 
formation of labor organizations, workers 
proceeded spontaneously to organize plant 
or works councils. But the unions certainly 
would like to keep the councils from en 
croaching upon the role and influence of 
unionism in the shop. 


The unions’ plan of action calls for the ap 
pointment of union representatives in the 
various advisors to the 
works councilors, to carry on 
members, to 


plants to act as 
recruitment 
campaigns of new supervise 
the collection of dues, to participate actively 
in the election of works councils and, in 
general, by their presence to keep unionism 


alive. Inasmuch as some of the unions are 


quite large and a publication of the national 


union catering to hundreds of thousands can 
give hardly any space to local issues—and 
are sometimes decisive in the 


councils 


Issues 


of works 


local 
election 
established 


some unions 


union shop papers; in 


to have 


have 


many instances it Was necessary 
such publications to counteract the commu 
issuing camouflaged com 


nist practice ol 


munist shop publications 

‘| he 
reduce the 
bargaining As it 
Wapye 


particularly anxious to 
councils in the area of 


explained 


unions are 
role ot 
wage was 
above, the collective 
mum rates and the actual wages exceed the 
a substantial pet 


rates are mini 
rate by 
works councils play an im 
permissive plant 
which 
unions To 


collective wage 
centage The 
portant role in securing 


wage adjustments, a_ situation can 
embarrassing to 
this development, 
ways and means of dismantling 

structure of collective bar 
gaining in favor of the smaller unit. This 
would make it possible for the unions to 
adjusted 


be quite 
counteract unions are 
discussing 


the centralized 


bargain for realistic wage rates 


Wage-paying Capacity 


Union officials 


more closely to the 
ot the particular companies. 
speak of restoring the truthfulness of the 


Collective Bargaining 


The elimination or 


narrowimg of the 
actual 


collective wage rates 


even substantial gap be 
tween the collective 
rates would, of course, reduce the function 


of works councils in the area of wage deter 


and the wage 


mination. 


The prospects of breaking up the size of 
the bargaining unit, however, are not very 
encouraging In the United States, em 
ployers have been the chief protagonists of 
the small bargaining unit; in Germany, on 
the other hand, the employers oppose the 
efforts toward decentralization of 
collective bargaining 
eral: First, by keeping the bargaining unit 
large collective wage 


unions’ 
The reasons are sev 
and the consequent 
rate low, management of the 
more efficient enterprises retains ample dis 
cretionary power to use individual or plant 
attract superior 


larwer and 


wide wage increases to 
workers to the job and, thus, increase the 
level of productivity; and second, that part 
of the wage which is in excess of the collec 
tive wage rate can be reduced or terminated 
by management action without resort to 
negotiation with the 
here that one of the most 


collective union It 
should be 


important provisions of the law on collective 


noted 


bargaining contracts provides that the terms 


agreed upon in the collective bargaining 
contract automatically become a part of the 
contract and that they are 
individual em 


individual 


individual labor 
not subject to waiver by the 
ployee; they are irreducible by 
The worker 


difference 


action may at any time suc 
tor the 
wage and. any 
receiving ‘J he 
be changed by negotiations with the unions 
or by individual action only when the devia 
that 


between the collective 


lower Ware he has been 


collective wage rates may 


tions are to the benefit of the worker 


is, the employer may not, through individual 
bargaining, reduce the wage; but he may 
through such action grant a 


collective 


Wage mcrease 


over and above the Wape Lhe 


increase, however, does not enjoy the pro 
in the collective bargaining 


tection vested 


contract; that ts, the principle of nonwaiver 
does not apply 


that in 


The employer, therefore, 


finds granting an individual wage 


increase over and above the collective wage 


he does not tie his hands; he can withdraw 


it, should a change in business conditions 


warrant such a move Finally, management 
is quite aware of the psychological returns 
offered by this kind of wage policy in term 


of loyalty to the company 


The low collective wage also enables the 
employer to spend more money on “volun 


either unjlat 
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erally or by agreement with the works 
council, German employers have always 
had a tradition of paternalism. The prac- 
tice of compensating the employee through 
services has grown considerably, especially 
during the early years after World War II, 
when the money wage was of little impor- 
tance and when the employer had to offer 
housing, transportation and, frequently, 
commodities in order to attract hold 
his workers. Most of services have 
not been incorporated in the collective bar- 
gaining contract. They are disliked by the 
unions, which claim that they tie the worker 
to the enterprise and reduce his independ 
Moreover, the 


and 
these 


ence Vis-a-vis Management. 
unions argue, if the employer can afford 
these expenses, the worker should be paid 
increases and. the 
wants to do 
However, il 
services, they 


in the form of wage 
worker should decide what he 
with his increased earnings. 
he is paid in the form of 
should be incorporated in the collective bar 
gaining contracts 

More recently, unions are endeavoring to 
meet the problem of wage discrepancy by 
trying to imeorporate in the newly nego- 
tiated contracts the so-called /:ffektivklausel, 
a clause according to which any newly nego 
tiated increase in wage rates is to be added 
not to the existing collective wage rate but 
to the actual wage paid. The incorporation 
of this clause makes it unnecessary for the 
workers to go through the process of indi- 


vidual or plant-wide negotiations for new 
wage adjustment each time a new collective 
is negotiated; to that 
wage 


bargaining contract 
extent, the role of the 
matters may be somewhat reduced. 


councils in 


None of these measures, however, has 
succeded in invigorating the [ 
collective bargaining in the realm of Ger- 
man labor relations. The dilution of col- 
lective bargaining is inevitably reflected in 
the diminishing vigor of unionism, the main 
carrier of collective bargaining. (German 
union literature abounds in suggestions and 
proposals designed to relate the process of 
collective bargaining and, through it, the 
unions more directly to the worker and his 
daily problems in the shop. In discussing 
these problems some union leaders are cast- 
ing envious glances toward the United States 


process ol 


where a vigorous, free-wheeling unionism, 
at times bordering on the chaotic and the 
program of collective 
over the 


lawless, pursues a 
bargaining which ranges 
area of labor relations and where the terms 
set in the collective bargaining contract are 
of immediate relevance to the actual work 
But in pointing 
collective 


whole 


ing conditions in the shop. 
to the American experience in 
bargaining, some of the German union 
leaders do not fully realize that 
usually are an 
environ- 


always 
social institutions 
integral part of the 
ment and, as such, are not easily, if at all, 


[The End] 


specific 


whole social 


exportable 


A LOOK AT THE JURISDICTIONAL ‘*NO MAN'S LAND” 


“The Supreme Court made it amply 
clear in the Guss opinion that Con- 
occupied and thereby 
empted the field of labor-management 
activities covered by the ‘Vaft-Hartley 
Act when such activities affect interstate 
commerce. The Court made it 
equally clear that Congress could, if it 
chose, reduce the extent of its pre-emption 
The Court noted that ‘Congress is free 
situation at will’. In this 


vress had pre- 


also 


to change the 
situation, it seems to me that Congress, 
if it wishes to act, has at least four choices: 


“First, it could declare the States free 


to act whenever the national Board de- 


clines to assert jurisdiction. 
State 


“Second, it could such 


action if consistent with the federal law 


permit 


“Third,. Congress could empower the 
national Board to cede jurisdiction to the 


States in certain cases without the cur- 
rent requirement of consistency, 
“Fourth, it 
jurisdiction more precisely, and expressly 
field to the 


could define the Federal 


leave the remainder of the 
States. 

“If there is no action by Congress, 
then, the national Board must ultimately 
whether or not it should take 
The Board, of course, could 


decide 
any action. 
lower its standards for asserting juris 
diction. However, this might raise one 
of two problems, or perhaps even both 
of them: The Board’s handling of cases 
would be slowed down by the influx of 


new cases. Or, it would be necessary for 


the Board to go to Congress for addi 
tional funds to handle the added load 
of cases.”"—Joseph A. Jenkins, NLRB 


member, in an address before the Sixth 
Labor Law Institute of ‘Southern Metho- 


dist University. 
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Arbitration 








f bboy United States Court of Appeals for 
the First Circuit is an old hand at the 
oft-asked question: federal court 
have jurisdiction to enforce arbitration agree- 
This court has 


Does a 
ments m union contracts ? 
put itself on record in the past in such cases 
as Local 205, UE v. General Electric Com 
pany, 30 Lapor Cases 9 69,908, and Goodall 
Sanford, Inc. v. Textile Workers, Local 1802, 
30 Lapor Cases { 69,910. This federal appel- 
late court has held that federal courts have 
jurisdiction under the Labor Management 
Relations Act in a suit brought for breach 
of a union contract; that the Norris-La- 
Guardia Act does not deprive the court of 
jurisdiction to grant an injunction compel- 
ling arbitration of grievances growing out 
of a labor dispute; and that the LMRA 
does not give the authority to enforce arbi- 
tration agreements but that right is derived 
from the United States Arbitration Act (see 
7 Lasor LAw JournaL 721 (November, 
1956) ). The First Circuit held that by virtue 
of the federal arbitration statute, a federal 
district court did have jurisdiction to com 
pel arbitration of individual employee griey 
ances in a suit brought under a collective 


bargaining agreement providing for arbi 
tration of such grievances 
Now again the First Circuit was called 


upon to pass on the same propositions, but 
this time garbed in other factual raiment 
It was the color and shape of this which was 


determinative of the court’s refusal to 
compel arbitration, This is the case of Bos 
ton Printing Pressmen’s Union No. 67 7 


Potter Press, 32 Lapor Cases § 70,543 

A union entered into a collective bargain 
run for a 
either 


ing agreement which was to 
period of two years. In the 
party, union or management, 
change or alteration of any of the terms of 
the contract, 60-day notice prior to the con 


In the 


event 
desired a 


tract’s expiration needed to be given 


Arbitration 


shall 


contract) m 


notice the contract 
year. This 
which established an arbi 


“shall be referred 


absence of such 


continue another 
cluded a clause 


tration committee to which 


all questions that may arise affecting this 
contract and scale of prices; the construc 
tion to be placed upon any clause of this 


Agreement or scale or any violation thereot 
settled otherwise 


which cannot be 


The union contract also contained this im 
portant clause: “It is also agreed that all 
questions rewarding a new contract and 


scale to become effective at the expiration 
of this Agreement, which cannot be settled 
by conciliation, shall be decided by arbitra 


tion as above provided, and this Agreement 
shall until all 


are settled by conciliation or 


remam im toree differences 


arbitration.’ 


The union notified the employer ot cet 


tain contract changes it desired more than 


60 days prior to the contract’s expiration 
Several months after the termination date 
of the original contract the union made 
formal recital of the unresolved question 
regarding a renewal of the agreement, whicl 
had not been settled by conciliation, and de 
manded that the company submit these 


issues to the arbitration committee. Ikventu 
ally the employer replied that in its opinion 
the collective bargaining contract 

pired and that the had been 
to agree upon the terms ot a 
tract Phe asked a 
court for an order directing arbitration. The 


had ex 


parties unable 
renewal con 


federal! distri 


unton 


complaint was dismissed 


The trial court pomted out that this case 
differs radically from the one presented 
the General Llectric case (which the United 
States Supreme Court has agreed to hear) 
in that here the plaintiff seeks a mandatory 


myjunction entorcing a collective avrectmnent 


to submit to arbitration a new contract to 
govern employment conditions following the 
expiration of a union contract. The appellate 
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court declared that it agreed with the lower 
court: that “the Court is asked to direct 
what may conveniently be described as a 
prospective or quasi-legislative arbitration es- 
tablishing future labor conditions not spe- 
cifically envisaged in their earlier contract” 
(30 Lapor Cases 9 70,013). 

The First Circuit concurred that, assum- 
ing the constitutionality of a statute under 
which the Congress might authorize the fed- 
eral courts to enforce legislative awards of 
arbitrators, nevertheless, “the present United 
States arbitration statute does not seek to 
reach the constitutional limit, but is concerned 
only with the enforcement of quasi-judicial 
awards directed at the ascertainment 
of the facts in a controversy and 
at the prescription of recoverable damages 
or other suitable awards for that which has 
been broken not for that which is to be 
built.” 


past 


The court reasserted its previous position 
with regard to the enforcement of arbitra- 
tion clauses in union contracts, but some- 
what like the Chinese laundryman’s reply— 
no tickee, no washee—modified its position 
only to the extent of, no contract, no ar- 
bitration, 


The union’s petition had asked for (1) 
arbitration of the grievance or (2) arbitra- 
tion of the question of whether the grievance 
was subject to arbitration. The trial court, 
however, ordered arbitration of the merits 
of discharge only. The union and com- 
pany, in January, 1954, entered into a sub- 
mission agreement providing that they agree 
to submit the following to arbitration: (1) 
whether the discharge was arbitrable and 
(2) whether the discharge was proper. “In 
submitting this matter to arbitration neither 
party shall be deemed to have waived any 
rights given them by law,” it was further 
agreed. The employer maintained that the 
discharge was not subject to arbitration at 
all times. 

The arbitrators appointed pursuant to the 
agreement concurred in holding that the dis- 
charge was not arbitrable under the union 
contract and that they would 
clined jurisdiction had they not been ordered 
merits. 


have de- 


by the court to arbitrate on the 
A majority of the arbitrators then 
cluded that the discharge was improper and 
reinstatement with seniority and back pay 


con- 


was awarded, 

The California Supreme Court held, on 
an appeal from the court which confirmed 
the arbitrators’ award, that having agreed 
to arbitrate the question of arbitrability, the 
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employer could not again litigate the ad- 
verse award or offer evidence tending to 
show that it had not intended the arbitra- 
bility of the issue to be decided by the arbi- 
trators. The employer agreed, in the submission 
agreement, to two things it was not bound 
to do since the arbitrability of the question 
could have been considered after the judg- 
ment confirming the arbitrators’ award on 
the merits of the controversy. 


The court declared that the company may 
not agree to arbitrate a matter and then, 
when the decision goes against it, litigate 
the question in another proceeding. 


Award in Unusual Case Confirmed 
collective bargaining 
agreement contained no provision relat- 
ing to discharge, a California employer 
found he had to reinstate a fired worker 
despite the fact that the arbitrators making 
the award ordinarily would have declined 
jurisdiction over the dispute. Reason: The 
employer voluntarily agreed to submit to 
arbitration the arbitrability of the griev- 
ance after a trial court had ordered arbi- 
tration of the discharge on its merits. 


Even though a 


This dispute (O’Malley v. Petroleum Main 
tenance Company, 32 Lapor Cases {§ 70,552) 
has just been concluded after several years’ 
litigation with a decision confirming an 
arbitration award reinstating the worker 
with back pay. The unusual aspect of the 
case is that it grew out of a union contract 
which did not mention the subject of discharge. 


Back in October, 1951, the employee was 
fired. In April, 1952, the union requested 
an order directing arbitration of the dis- 
charge. In June of that year a trial court 
ordered that matter arbitrated. The com- 
pany appealed from the order, but it was 
affirmed in Corbett v. Petroleum Maintenance 
Company, 24 Lasor Cases § 67,775, on pro- 
cedural grounds. 


Union-Label Program 
Payments Arbitrated 


An arbitration award, sustaining the lawful- 
ness of employer payments relating to a 
union-label program in the absence of fraud, 
corruption or mistake, was confirmed by a 
New York court. The Taft-Hartley ban on 
employer payments to employee representa- 
tives did not outlaw these employer pay- 
ments, declared the court which confirmed 
the award in Matter of Holt, 31 LABor Cases 
{ 70,405. 
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FLSA Covers 
Phone-Answering Service 


An employer who operated a 24-hour 
telephone-answering service was declared to 
be subject to the minimum wage, overtime 
pay and record-keeping requirements of the 
Fair Labor Standards Act as being engaged 
in interstate commerce. It made no differ- 
ence to a federal trial court that the service 
was local and than 2 per cent of all 
incoming calls were out-of-state im origin 


less 


or that the service was not subject to con 
trol by federal, state or local governmental 
regulatory bodies (Mitchell v. Bearden, 32 
Lapor Cases § 70,538) 


More than 100 subscribers were serviced 
by the telephone-answering exchange, which 
handled about 5,000 calls per month, The 
district court held that the employer was 
subject to the act, citing Bloemer v. Ezell, 
22 Lapsor Cases § 67,136 it was 
held that to be within the retail 
establishment 


In that case 
or service 
establishment exemption, an 
must be engaged in the business of selling 
goods or services to ultimate consumers for 
commercial cus 
tomers for that 
where the enterprise regularly and recut 
rently receives and transmits telephone mes 
sages to or from pomts outside of the state, 


personal use and not to 


business purposes; and 


it is engaged in interstate commerce, even 
though the exact volume or proportion of 
interstate messages is not shown 


In the Bearden case, the interstate-mes 

percentage count was unnecessary to a 
decision. In the Bloemer case, a telephone 

answering service was held not to be a tele 

phone exchange where it did not operate a 
switchboard and did not assume the obliga 
tion to render service to all applicants, al 
though it used equipment owned and leased 
from a public telephone company 


Sage 


Wages .. . Hours 


The Eighth Circuit held in Schmidt v 
Peoples Telephone Union of Maryville, Mis 
sourt, 7 LABoR CASES € 61,782 (not mentioned 
in the Bearden case), that a telephone ex 
change, maintained to furnish its subscribers 
general with local and 
direct 


and the public in 


interstate engagement 


services, 18 a 
regardless of the 
number of calls handled and 
regardless of the character of the calls. The 
Schmidt case was, of course, construing the 
applicability of the FLSA to telephone ex 


not phone-answering services. In 


nm interstate commerce 


interstate 


changes, 
the Bloemer case, which did involve a phone 
answering service, the court rejected the 
application to phone-answering services of 
the exemption for small telephone exchanges 
in Section 13(a)(11) of the act. The Fighth 
discussed this exemption in the 


The exemption provides that 


Circuit 
Schmidt case 
switchboard 
te lephone 
than seven hundred and fifty 


FLSA 


employed i a 
which has not 


“any operator 


publre exchange 
more stations” 


is not covered by the 


Since the small telephor e exchange exen |) 


tion does not apply to phone-answering sery 
ices, and the retail or service establishment 
exemption ts inapplicable because of the nature 
the owner was ordered to keep 


and 


of the business, 
records of employees’ wages and hours 
was enjoined from the commission of viola 


tions of the | | SA 


Tips Not Includable 


in Minimum Wages in Idaho 


hour law of the State ol 


exclude tip 


The wage and 


Idaho has 


and gratuities 


amended to 
computation of the 
Statutory minimum The 
ment, approved March 9, becomes effective 
60 days after adjournment of the 1957 regu 
Idaho Legislature. The 
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been 
from the 


wage rate amend 


lar session of the 





minimum wage in Idaho remains unchanged 
not less than 75 cents per hour. 


In addition to this change, the law has 
been amended to provide that an employer 
who fails or refuses to pay the statutory 
minimum wage is liable to the employees 
for the wages. Prior to this, the law pro- 
vided that only if the employer continued 
to violate the minimum wage rate after re- 
ceiving notice from the state commissioner 
of labor would he be liable to the employee 
for the amount of unpaid minimum wages 


Homeworkers Covered by FLSA 


Although called “independent contractors” 
by their employment contracts, homeworkers 
who addressed mail for an insurance com- 
pany were held by a federal trial court 
to be “employees” and covered by the Fair 
Labor Standards Aet, in the case of Mitchell 
v. American Republic Insurance Company, 32 
Lapor Cases § 70,618 


The insurance company had hired a 
number of persons to do homework which 
consisted of addressing mail matter to be 
sent to prospective customers. The arrange- 
ment with each person was by a contract 
which provided that the homeworker was 
an independent contractor, The advertising 
matter sent to the hoped-for customers was 
used in interstate commerce, 


The 
tion agamst the employer to enjoin viola- 
FLSA with 
homeworkers. The employer's defense was 
that these imdividuals “independent 
contractors” and not covered by the federal 
law. The raised was 
workers fact “em 
FLSA. 

The trial court relied upon a decision of 
the United States Supreme Court (Ruther- 
ford Food Corporation v. McComb, 12 Lapor 
Cases © 51,254) in which the Court declared: 
“Where the work done, in its essence, fol- 
lows the usual path of an employee, putting 
on an ‘independent contractor’ label does 


Secretary of Labor brought an ac- 


tions of the regard to these 


were 


hour 
whether 


question 
these were in 
within the meaning of the 


Ware 


ploy ees” 


not take the worker from protection of the 
Act.” The trial court relied upon a 
decision of the Second Circuit in Walling v. 
Twvyeffort, Inc., 12 Lapor © 63,562, 
which considering a outside 
tailoring work: “Drawing the line between 
and independent contractors can- 


( “ASI Ss 
Was case oft 
cmiployvee : 


not be done mechanicaily; it calls tor ra- 
tional judgment as the facts vary , 
The court found that the discretion of the 


individual homeworker was limited by the 


” 


instructions attached to his contract of hire. 
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The homeworkers were not motivated by 
thought of profit, concluded the court, nor 
they allowed to exercise any inde- 
pendent judgment. “They followed the 
‘path’ of employees not that of independent 
contractors.” 


were 


Injunction Compliance 


An employer was unsuccessful in his at- 
tempt to be relieved of the prospective 
application of an injunction which restrained 
violations of the Fair Labor Standards 
Act even though he had complied with it 
for 12 years (Walling v. Harmschfeger Cor- 
poration, 32 Lapor Cases % 70,624) 

Back in 1943, the employer provided em- 
ployees with a piece-rate bonus over and 
above a basic hourly Overtime was 
paid on the basis of the hourly rate only. 
The employment contract did not provide 
tor a fixed weekly guaranteed wage, only 
for a basic hourly rate and overtime com- 
pensation at and one-half times this 
rate. A district court held that the em- 
ployees were entitled to overtime pay based 
upon their total weekly earnings, which 
must include the piece-rate bonuses. This, 
the court held in Walling v. Harnischfeger 
Corporation, 8 Lapor Cases ¥ 61,987, is the 
basis to be used in computing “regular rate” 
of pay under the FLSA. The fact that the 
contract did not provide for a fixed guaran- 
teed weekly wage in addition to the basic 
hourly rate and overtime pay failed to bring 
it within the scope of the rule enunciated 
by the Supreme Court in Walling v. Belo 
Corporation, 5 LABor Cases % 51,144. 


rate. 


one 


This resulted in a judgment in favor ot 
the government, and the employer 
permanently enjoined trom violating the 
overtime pay provisions of the FLSA. The 
Seventh Circuit reversed the trial court in 
1944 (9 Lapor Cases 962,412) but the 
Supreme Court reinstated and affirmed the 
judgment of the trial court in 1945 (9 LaBor 
Cases § 51,204). 


The 


Was 


have the 
district 


tried to 

injunction vacated in 1956. The 
court declared that, in the absence of a 
proper showing of changed conditions which 
foreseeable at the time the 
court 


same employer 


were not readily 
injunction 
was without power to vacate or modify it 
(30 LAaBor Cases § 70,060), 


decree was entered, the 


“We would not approve trading Harnisch- 
feger’s sustained obedience for a dissolu- 
tion of the injunction,” concluded the appellate 
court. “Compliance is just what the law 


expects 
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CURRENT LITERATURE 





in the Labor Field 





Scientific Recruitment 


Vanual: All Job-Test Fields. In 
Psychology, Inc., 3442 East 
tox 6157, Tucson 6, Arizona 


Hiring 
dustrial 
Road, 
$10 


The Old Man had been personnel man 
ager as could 
but expansion of the business, a contraction 
ot the market, and a high employee 
turnover other problems 
forced management to hire a trained 
Administrator. He was not hired 
Old Man, but to work along 
him 


(srant 
1956 


long as anyone 
labor 

and attendence 
soon 
Personnel 
to replace the 
with him and, if possible, indoctrinate 
scientific ideas of recruit 


in modern and 


ment and placement 
“Tl never bother much with tests,” said 


the Old Man. “I 
if | like “em, | give 


“Well, even the simplest test can help,” 
the PA. “I'll you. We 
three applicants in the waiting room now 
for the position of junior clerk. So, you 
interview.” 


just size ’em up and, 


‘em the job.” 
have 


said show 


let me conduct the 


bright looking 


room 


The first 
lady, 
asked 


ya kiddin’?” 


applicant, a 
into the and 


two 


young bounced 
the PA her how much 
is. “Are the applicant replied 
“No,” said the PA, “I 
how much is two and two.” 
“Well 


applicant 


two and 


just want to know 


everybody knows that,” said the 


“Tt's four.” 


“Thank vou. Now, if you will return to 
the waiting room, I will interview the other 
two applicants and then let you know which 
of you three we have decided upon for the 


vacant position.” 


When asked how 


applicant 


two and two, 


and 


much is 
then 


added 


hesitated 
they're 


the second 
“Do 


said you mean when 


together 


Books . Articles 


remember, 


The 


how 


third applicant, when she was asked 
two 
“The 

product of two 


written beside 


much is two and replied in a 


Straight forward mannet sum of 
and two equals four. The 


and two equals four. Two 


two 1s read as 22.” 


When the last applicant was out of the 
room, the PA turned to the Old Man 
“Now you see the value of the 


| he 


second 


and 
said 
test 
The girl 
third girl thought the problem out and gave 
Now, 


would 


first girl thought it was a joke 


Was suspicious, and the 


answers for three possible variations 


which of those three young lad 


you hire 


And the Old 


“I'd hire the one 


srile 


Man replied with a 


Wearing the tight sweater.” 


The purpose of scientific recruitment and 


placement and testing for job performance 


course, to efheiency, produc 


be tter 


is, of assure 


tivity and a matching of the appli 
Psychology 


job titles 


cant and the job Industrial 


Inve . has coroliated company mito 
24 test fields 
these fields 


common job 


Combinations of tes in 


can he used too ove Mi) 
titles Phe manual covet 1 


and inter 


tructions tor Ziving, scoring 


preting the aptitude, intelligence, personalit 


ete., of the applicant Ihe test need not 
Ine sent somewhere else to be 
‘The forms also 
the publisher of 
of test 
applicant 


interpreted 


may be purchased from 
this manual The cost 
trom 20 


forms ts cent o §$ per 


lesting applicants puts hiring and place 
ment on an impersonal basis ves, it even 


guards against a predilection to sweater 
Origin of Textile Workers Union 


Nine Lives Kelly 
Krederick A 52nd 


for Labor Richard 
Praewer, Inc., 150 East 
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Street, New York 22, New York. 1956. 


182 pages. $3 


Mariano, Herb 
are only three of the 
tributed to, worked for, and 
unionization—especially in the formation of 
a Textile Workers Union of America. Un 
toward their 


Payne and Joe Steiner 
thousands who con- 


believed in 


heard of, they reached out 
goal—not by way of screaming headlines, 
but by hard, tedious and, often, dangerous 
work. 

These were not the “big” men and women 
in the labor movement, but the very es- 
sence of trade unionism itself. These people 
kept the spirit alive in the 
and villages where the em 
supreme and the laborers 


fostered and 
small towns 
ployer ruled 
had no standing at all. 

Through the telling of these stories of 
nine such workers, you will see the 
as a way of life—not as a set of statistics. 
You will enter homes, listen to people 
talk and understand how the union actually 
strength and beliefs of these 


union 


became the 
Americans. 

Nine Lives for Labor paints a realistic 
picture of eight men and one woman who 
helping the TWUA 


American 


were dedicated to 
achieve its proper place in the 
economy. 

This personal history of some of those 
who lived and died for what they believed 
in is warm and colorful and presents a 
vivid account of their own emotions. Dry 
and uninteresting statistics are omitted and 
the usual run-of-the-mill subjects, such as 
the shorter workweek, paid vacations and 
wages, are not dwelled upon. 
sort of book 
presenting little of the 
which 


It is a different about the 
labor movement, 
violence and conflict has become so 


synonymous with trade unionism 


Libel 

Say It Safely. Paul P. Ashley. University 
of Washington Press, Seattle, Washington. 
1956. 117 pages. $2.25. 

“Libel may be defined as any false state- 
ment, written or broadcast, which tends to 
(1) bring any person into public hatred, 
contempt, or ridicule; (2) cause him to be 
shunned or avoided; or (3) injure him in 
his business or occupation,” states the au- 
thor at the beginning of this desk manual 
on defamation. 

The book is written especially for the 
newspaper and broadcasting industry, but it 
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should prove informative to attorneys who 
are interested in this field and to the public 
relations departments of large corporations. 
The book is a revisal of the author’s earlier 
work, Essentials of Libel: A Handbook for 
Journalists, published in 1948, and contains 
new material covering radio, television and 
photography, with special emphasis on the 
problems of the political broadcast, news- 
paper column and on-the-spot radio and 
television report. The manual also discusses 
contempt of court and the developing concept 
of right of privacy. 

A chapter that should prove interesting 
to attorneys deals with the practical ap- 
plication of qualified privilege as it occurs 
from the reporting of judicial, legislative 
and executive proceedings, While a judge or 
other judicial officer or an attorney partic- 
ipating in a judicial proceeding can make 
false and defamatory statements with impu- 
nity if they relate to the matter under 
consideration, the reporting of such state- 
ments is a qualified privilege, says the 
author. Protection is lost if the published 
quoting of the statements is for the purpose 
of defaming the person named and not for 
the purpose of informing the public. 


University Publications 


Labor Patterns and Trends (in Japan). 
Solomon B. Levine. Reprint Series No. 47. 
Institute of Labor and Industrial Relations, 
University of Illinois, 704 South Sixth 
Street, Champaign, Illinois. 1957. 11 pages. 


Today, Japan boasts the largest organ- 
ized labor movement among the non-Com- 
nations of Asia and the fourth or 
free world. Labor 


munist 
fiith largest of the 
problems arise in large measure from at 
seemingly insur- 
Japanese 


tempts to reconcile the 
mountable requirements of the 
culture with notions of liberal capitalism 
that accompanied Western industrialization. 
Of approximately 41 million persons in the 
Japanese labor than 41 per 
cent are found in agricultural employment. 
The race between productivity and popula- 


force, more 


tion growth in Japan has been mediated 


by unusual labor market operations. 


The existence of 
affiliated local unions is symptomatic of the 
weakness of the national unions. As many 
as 90 per cent of all Japanese unions are 
organized on an enterprise basis; the re- 
mainder are divided about equally between 
craft and industrial organization. 


large numbers of un- 
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The Secondary Labor Force and the Meas- 
urement of l'nemployment. Richard C. Wil- 
cock. Reprint Series No. 48. Institute 
of Labor and Industrial Relations, Uni- 
versity of Illinois, 704 South Sixth Street, 


Champaign, Illinois. 1957. 44 pages. 


The central thesis of this is that 
differentiation in labor force statistics between 
those who are continuing or regular mem- 
bers of the labor force and those who are 
members may be 


paper 


temporary or secondary 
operationally feasible and if so would con- 
tribute to the analysis and understanding 
of employment and unemployment fluctu- 
ations in the American economy. In Sec¢ 
tion 1 an attempt is define the 
concept of the secondary force. In 
Section 2 an analysis of data from local 
labor-market-area from the 
current population Bureau 
of the Census is presented for the purpose 
of illustrating the expected advantages in 
labor force analysis of the proposed differ 
Section 3 the problems of 


made to 
labor 
studies and 
survey of the 


entiation. In 
measurement are discussed, and a number 
of suggestions for further research and 


experimentation are made. 

Agents in the Building Trades 
George Strauss. Department of Industrial 
Relations, School of Business Administra 
tion, The University of Buffalo, Buffalo 14, 
New York 


This is a 


Business 


] 5 pages 


case study of union business 
agents as they appeared in a community 
of approximately 400,000 where the building 
were studied for a_ period 
Emphasis is on the job re 
othies 


trades unions 
of 30 months 
quirements of the business agent's 
and the personal characteristics of the men 
who fill this office. This is a reprint from 


the January, 1957 Industrial and Labor Re 
lations Review 

The author is assistant professor of in 
dustrial relations at the University of Buf 


falo, Buffalo, New York 


Employer Guide 


Executive Pay Plans. William J 
Institute for Business Planning, Ine., 2 
West 13th Street, New York 11, New York 
1956 $12.50 

This is a portfolio of ideas on methods 
executives, particularly as 
There are chapters 


Casey 


197 pages 


of payment of 
regards tringe benefits 
discussing stock option plans, deferred pay 
ment contracts, family protection plans and 


Mr. Casey's book 
makes 


the use of life insurance. 
treatment which 


explains the tax 
these plans attractive to the employer. 





ARTICLES 





Wage-Incentive Arbitration . . . Very 
little has been written on the arbitration of 
Judith A. Morrison, 


executive, believes 


Wage incentives, but 

a steel manutacturing 
that the large number of cases on this sub 
ject gives evidence of the fact that this area 
is an important one in the field of arbitra 
tion. The Bureau of Labor Statistics defines 
a wage incentive plan as “a method of wage 
workers receive extra 


establishing 


payment by which 


pay tor extra production In 
Wage tncentive 
be given to: (1) the 
(2) the amount of work required to earn the 
re lationship between 


plans, consideration must 


base rate for the job; 


base rate; and (3) the 
extra work and 
tor the extra The 
question is a complex one and the variation 


above the base extra pay 


pertormance mcentive 
of opinion among industrial engineers them 
selves makes the arbitrator's task even more 
difficult 
ht various topics 


Ihe writer has chosen cases to 
ratio of earnings to effort, 


maintenance of prior earnings, and “frozen” 


to illustrate the desir 


rates, among others 
ability of mcentive 


demonstrate the 


arbitration and to 
criteria used by arbitrators 
Morrison, “Arbitration of 
" The Arbitration Journal, 


Waue 


in such cases 
W aut 
No. 4, 


Incentive ‘, 
1956 
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that the+ attack on the company in_ the 
Jefferson Standard case handbill sepa 
rable from the existing labor controversy.” 
The implication would seem to be that the 
Court would have held the handbill pro 
tected if the attack there had been ex 
pressly put in the context of an appeal for 
support in connection with the current labor 


Was 


”“ See, for example, 52 Michigan Law Rewmew 
1069 (May, 1954), on the subject of the ‘‘vague 
concept of separability’’ expounded by the Su- 


The Developing Law 


in that case 
whether 


lhe Board 
expressly withheld decision as to 
the handbill there would have been 
tected if it had been published “in the con 
text of a conventional appeal for support 
However, 


dispute majority 


of the union in the labor dispute 
the Board specifically affirmed the proposi 
tion that employees acting in concert may 


Standard, which 


preme Court in Jefferson 
protection to 


raised doubts’ concerning the 
be accorded concerted activities 
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“attack” the employer in the respect of 
calling upon consumers not to purchase the 
employer's product “unless and until he 
alters his labor policy or practices,” citing 
the Board’s Hoover and Electronics Equip 


ment decisions.” 


The opinion of the Supreme Court that 
the handbill in Jefferson Standard demon- 
strated “such detrimental disloyalty as to 
provide ‘cause’ for discharge” placed Jeffer- 
son Standard in the general class of cases 
involving the termination for reasons of 
“insubordination, disobedience, or disloyalty” ” 
of employees engaged in concerted activities. 
These cases logically break down into three 
distinct categories—the 
cases, the “work and attack” cases and the 
“strike and attack” cases—within which 
they are discussed immediately below. 


Insubordination, disobedience, disloyalty 
in concerted activities.—Among the “work 
and strike” cases, in ©. G. Conn, Ltd. v 
NLRB, 2 Lapor Cases § 18,508, 108 F. (2d) 
390 (CA-7, 1939), the employees engaged 
in a concerted refusal to work overtime as 
a tactic designed to force an economic con 
cession from the employer. The court up- 
held the discharge of the group of employees 
involved, reversing the Board, on the ground 
that the employees could either strike or 
work but that they could not attempt to 
do both at the time and retain the 
protection of Section 7. To the same effect 
were Montgomery Ward ¢« Company v 
NLRB, 11 Lapwor Cases § 63,406, 157 F 
(2d) 486 (CA-8, 1946), where employees re 
fused to process orders from another plant 


same 


of the employer in which a strike was in 
progress, and E:/k Lumber Company, cited 
above, where employees engaged in a slow 
refusal to more than one car 
4 


down load 


a day.” 
The “work and attack” cases included 
Hoover Company v. NLRB, 20 Lapor Cases 
{ 66,433, 191 BF. (2d) 380, 389 (CA-6, 1951). 
The court, reversing the Board™ on this 
point, stated that employees who engaged 
in a product consumer boycott while actively 
employed “can not collect wages for 
employment, and, at the same time, engage 


' Hoover Company, cited at footnote 7; Elec- 
tronics Equipment Company, Inc., cited at foot- 
note 22 

"= Quote 
Jefferson 
p. 474. 

* Accord: International Union, UAW, AFL, 
Local 232 v. WERB, cited at footnote 4; Home 
Beneficial Life Insurance Company v. NLRB, 
12 LABOR Cases 63,557, 159 F. (2d) 280 (CA, 
1947): Honolulu Rapid Transit Company, cited 
at footnote 28: Kohler Company, 108 NLRB 207 


from the Supreme Court opinion in 
Standard, cited at footnote 16, at 
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“work and strike”, 





Only through curiosity can we dis- 
cover opportunities, and only by 


gambling can we take advantage 
of them.—Clarence Birdseye, in The 
Management Review, April, 1957. 





in activities to injure or destroy Bait, 
[their] employer’s business.” In Mont- 
gomery Ward & Company, 108 NLRB 1175 
(1954), the union picketed the employer’s 
store while all employees continued to work. 
Because of the existing picket line, one 
employee discouraged the delivery of a 
package which it was his duty to receive 
and another employee, in the capacity of 
salesman, suggested to a prospective cus- 
that he come after the picketing 
ceased, The Board upheld the discharge 
of these two employees on the “work and 
attack” theory of the Hoover case. 

effect NLRB vw. 
Company, 21 Lapor 


tomer 


To the contrary was 
Electronics I:quipment 
Cases § 66,777, 194 F. (2d) 650 (CA-2, 
1952), the Board arguing there that the 
Sixth Circuit had erred in the Hoover case. 
The court affirmed in principle the Board 
holding” that letters, sent by a committee 
of employees to the employer’s customers 
not to patronize the employer in the event 
a strike was called, were protected, The 
court stated, in part: ™ 

“The letters obviously were written by 
novices in the field of labor relations... . 
It is not difficult to conclude that the letters 
were a poorly-worded attempt by the writers 
to obtain a redress of the writers’ own 
grievances We think that the em- 
ployer cannot seize upon this kind of claim 
—made by ignorant workers in their initial 
in order to justify retaliatory meas 
(Italics sup- 


demands 
ures against them ‘ia 
ptied. ) 

“In NLRB v. Peter Cailler Kohler Swiss 
Chocolates Company, cited above, although 
there was no work stoppage, picketing or 
immediate labor existing as 
between the union and the employer, the 
Board and the court held as proteeted con 


controversy 


(1954): Snow, d.b.a. Ato Parts Company, 107 
NLRB 242 (1953) 

“Cited at footnote 7 

” Cited at footnote 22 

At p 653. 

* However, following remand, the Board's 
order was set aside by the court in view of the 
factual finding of the Board that the letters 
sought to exert pressure on the employer to vio- 
late the Midwest Piping doctrine of employer 
neutrality (cited at footnote 8) 
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certed activity a union resolution, published 
in the newspapers, which strongly criticized 
the employer * for helping to defeat a “milk 
strike” by a farmers’ ( Dairy 
Farmer's Union) against a milk distributor 
(Dairymen’s League). More specifically, 
the discharge of the union president for 
instigating passage and publication of the 
resolution was held to violate Section &(a) 
(3) and (1) of the Wagner Act. The court 
indicated that the employer “considered 
the resolution a grave injury to its business, 
which perhaps it was,” but that the resolu 
tion was a concerted activity adopted tor 
the mutual aid and protection of the union 
The reason- 


cooperative 


and was therefore protected. 
ing of the court was that concerted activities 
protected under the act are not limited to 
those which benefit only the immediate em 
ployees, but may be undertaken to 
other groups (as the tarmers, in the instant 
case) who may be expected to reciprocate 
at some future time and that unless the reso 
lution itself was “unlawful,’™ there was no 
justification for the union president's dis 
charge ” 


assist 


In Boeng Airplane Company, cited above, 
an engineers’ union, after negotiating with 
the employer to a point of 
wage demands, invitations to 
2,800 employers of engineers in an effort to 
Manpower avail 


mmpasse over 


sent some 
a conference on 
employment exchange for 
strike action 
The immediate issue in the case concerned 


organize 
ability—that is, 
engineers—as a substitute for 
the discharge of one engineer, Pearson, who 
acted as “Director, Manpower Availability 
Service (Licensed and Employment Agent ).” 
The Board majority (then Chairman Farmer 
and Members Murdock and Peterson) con 

cluded that the activity was protected, re 

versing the trial examiner, who utilized a 
balancing rationale “which 
tial benefits [to the union] against potential 
damages [to the employer] and arrives at a 


weighs poten 


result predicated upon a subjective value 


*" The resolution stated that the ‘‘Controlling 
powers and trusts have employed every vile and 
vicious means in their efforts to stop organiza 
tion of the DAIRY FARMER'S UNION’ 
and that the employer whether intentionally 
or unintentionally, aided and abetted the forces 
opposed to the DAIRY FARMER'S UNION 

“See the text, above, quoting the court's 
rationale on the “‘unlawfulness’’ test 

“It is worthy to note further the court's 
holding, contrary to the employer's contention 
that the resolution was “too venia!l’’ to serve as 
a libel and that it need not therefore consider 
whether the interest of the union in passing the 
resolution was enough to make the publication 
privileged. This part of the court's opinion 
raises an interesting question, whether a quali- 
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the Board 
activities 


judgment.” The reasoning of 
majority was that the 
were for lawful objectives and were there 
fore “presumptively lawtul 
and “do not their 
because they are novel” or because 
they may result in financial the 
employer.” ‘The majority distinguished (1) 
the Jefferson Standard (Supreme Court) case 
as involving a “vitriolic” attack upon the 
employer “calculated solely to injure the 
employer's business and omitting all refer 
controversy” and (2) the 
“likewise an action 
to the 
any 


concerted 
and protect d” 


lose protection merely 


“solely 


loss to 


ence to a labor 


Hoover 


directed 


being 
myury 


Cart as 

solely at employer's 
unrelated to collective 
bargaining issue.” " The dissenting opinion 
(by Members Rodgers and Beeson) relied 
upon Jefferson Standard as authority for 
holding the “Manpower Availability Confer 


unprotected because it was injurious 


business, and 


ence” 
to the employer's business and constituted 
an act of disloyalty 


The Ninth 
versed the Board 
violation against the employer The 
the court that no 
was that the 
employer had discharged the engineer for 
court 


Circuit,” as earlier noted, re 


majority's finding of a 
essen 
con 


tial holding ot Was 


certed activity involved and 
valid cause, namely, disloyalty Ihe 
reached this conclusion by pointing out that 
the employer did not demand that the man 
power conference be called off or that Peat 
cease to act as chairman of the group 
that the 


Pearson cease his 


son 
but 
that 
and 
his job It 
obvious that Pearson 
for which he was paid by the 
the activities of licensed and bonded employ 

with 


competitors by other engineers employed by 


demanded, rather, 
a» bonded 


trom 


employer 
activities 
that he 
out 


resign 
that it 
vas spending the time 


licensed agent or 


also pointed was 


employer im 


ment facilitating the obtaming ot jobs 


court specifically relied 


Hloover tant 


the employer I he 
the principle in the 
that 


upon 


“cannot collect 


announcing Pearson 


attaches to an attack upon a com 
union or by employees during an 
lawful strike which under other 
might constitute a libel or, for 
unprotected misconduct. Such 
a theory of qualified privilege on the part of 
strikers might be considered in the context of 
the discussion below of the strike and attack 


fied privilege 
pany by a 
otherwise 
circumstances 
Joard purposes 


cases 

** Member Murdock separately 
distinguishing Jefferson Standard 
from the Boeing case, that ‘‘an important aspect 
of the vice in those cases was that it involved 
an attempt by employees not on strike to inter 
fere with the employer's efforts to sell the vers 
same services or products which the employees 
were being paid to produce 

” Cited at footnote 28 


indicated, in 
and lloover 
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employment, and, at the 


wages for his 
in activities to injure 


same time, engage 
or destroy his employer's business.” 


As to the further question of the “intent” 
of the employer in discharging Pearson, the 
court indicated that it was conceded that 
the employer had acted in good faith and 
for the reasons which it had alleged. The 
ground upon which the employer acted was 
not the concerted activity involved, but the 
individual unwillingness of Pearson to re- 
frain from activities as a licensed agent. 
But even if Pearson's conduct was to be 
judged as part of a concerted activity, “still 
the whole combination to destroy or damage 
the business of the employer would seem 
collectively disloyal and illegal.” The court 
quoted from a portion of the Board's dissent- 
ing opinion which it said expressed “the 
intent of the Act.” The portion quoted 
appeared similarly to rely upon the Hoover 
“work and strike” principle, and significantly 
cited as authority, in addition to the /loover 
case, the Jefferson Standard opinion of the 
Supreme Court. 


In Kitty Clover v. NLRB, 24 Lapor Cases 
"67,985, 208 F, (2d) 212 (CA-8, 1953), a 
“strike and attack” case, the court upheld 
the Board’s finding that Section 8(a)(3) 
was violated when the employer refused to 
reinstate certain strikers who sought to in- 
duce its customers to refuse to purchase the 
employer's products “during the pendency 
of the labor dispute.” The /loover and 
Service Trade Chauffeurs cases, cited by the 
employer, were distinguished as involving 
in each case a product boycott for an illegal 
objective. However, the employer was sus- 
tained in terminating employment of two 
of the strikers who had sought individually 
to persuade certain store owners not to buy 
from the employer because the employer 
employed “diseased girls” and girls who 
were taken from “skid row.” The Board 
adopted the trial examiner’s statement (103 
NLRB 1665, at page 1668) that “although 
employees involved in a labor dispute are 
permitted greater latitude of expression, this 
does not mean that their attacks may be 
completely unlicensed.” 


* See, for example, Boeing Airplane Company, 


in which the Board majority and the dissent 
agree on this point. 

“Cf. Patterson-Sargent Company, 
footnote 17 and discussed below 

* International Union, UAW, AFL, Local 232 
v. WERB, cited at footnote 4, at p. 258. 

* Honolulu Rapid Transit Company, Ltd., 
cited at footnote 28, at p. 1811. 

** Members Rodgers and Beeson, writing the 
principal opinion in the Honolulu case, based 
their finding—that the concerted activities in 
question were unprotected—essentially on the 
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cited at 


. 


It might be commented that the Jefferson 
Standard case would seem to fall in the 
category of the “work and attack” cases, 
which involve a rational and now-firmly 
established departure from Section 7 pro- 
tection of concerted activities, namely, that 
it is basically incompatible for an employee 
to work for, and accept pay from, his em- 
ployer and at the same time engage in an 
attack on his product. While an element 
of disloyalty is naturally present in any con- 
certed activity of employees vis-a-vis the 
employer,” the “work and attack” cases 
appear to fall in a distinct class as inherently 
involving such “detrimental” disloyalty as 
to justify discharge. 

In the cases dealing with issues of mis- 
conduct in concerted activities, there is the 
suggestion of a material distinction as be- 
situations which do involve a strike 
However, there 


tween 
and those which do 
appears to be no case in which an affirmative 
finding was made based explicitly upon such 
a distinction, nor does Section 7 on its face 
indicate a basis for any such distinction. 
Section 13 speaks in terms of the “right to 
strike” as a distinct type of concerted ac- 
tivity. But Section 13 has been held not to 
create any substantive rights or disabilities 
except as specifically provided in other sec- 


not." 


tions of the act.” 

A further pertinent consideration is the 
“retaliatory” factor, or the mofttvation of the 
employer in discharging or discriminating 
against the employees who engaged in the 
concerted activities. Such a factor was 
apparently given controlling weight by former 
Chairman Farmer and Member Peterson in 
their concurring opinion in the Honolulu 
Rapid Transit case.” The Honolulu 
involved the mass discharge of strikers for 
engaging in part-time, week-end strikes as 
part of the union strategy to exert pressure 
on the employer during the 24%4-month period 
of negotiations for a new contract.“ The 
concurring opinion, which utilized a_bal- 
ancing formula—the “right of employees to 
activities against the 


case 


engage in concerted 
employer's right to carry on its business”— 
concluded with the holding: 


‘work and strike’’ theory and included the ac- 
tivities there involved in the class of cases 
which hold intermittent and partial work stop- 
pages unprotected, as in Pacific Telephone and 
Telegraph Company and Valley City Furniture 
Company, cited at footnote 9. Member Mur- 
dock, dissenting, considered the concerted ac- 
tivities as within the protection of Section 7. 
as there was no contention or finding that these 
week-end strikes were in any degree unlawful 
and, further, that the discharges were ad- 
mittedly a discrimination to discourage union 
activities in violation of Section 8(a)(3). 
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Every need which is actually felt, 
whatever be its nature or founda- 
tion, is the beginning of an economic 
relationship for the simple reason 
that it assigns an end to be achieved 
by the activity, and it, therefore, 
makes the activity appear useful.— 
Giorgio Del Vecchio, in Villanova 
Law Review, January, 1957. 





“We exonerate’ the Respondent [the em 
ployer] here [ the 
discharges} to the ‘unprote« ted’ strike activ 
calculated to protect 


because his ‘response 


ities was reasonably 
his right to carry on his business and could 
not fairly be characterized as retaliatory im 


motivation or effect.” (Italics supplied.) 
The concurring members in the //onolulu 
that they deemed it 
“unnecessary to decide that any given 
form of unprotected strike activity gives the 


case also indicated 


employer license to engage m any and all 
forms of retaliatory or unlawful discrimina 
tion,” citing the Jefferson Standard (Board) 
case. The citation apparently has reference 
to the following aspect of that case: In 
Jefferson Standard, as noted above, the Board 
majority reallirmed the prece 
dents holding that “the Act protects em 
ployees against employer reprisal when they 

denounce their employer for his con 
germane to the employment 
* (Italics supplied.) In gen 


expressly 


duct 
relationship.” 
eral accord with this view, courts have held 


that an employer having the right to dis 
charge employees for unprotected activity 
may not discharge them for a discriminatory 


oe 
reason. 


Patterson-Sargent case.—In the recent 
case of Patterson-Sargent Company,” the 
members of the National Relations 
Board were sharply divided as to the pro 
tected character of a handbill, set forth 
below, which had been distributed by the 
employee leaders of the local union during 


Labor 


“See also, on the reprisal test, Kohler Com- 


pany, cited at footnote 33, at p. 218 

” See, for example, NLRB v. Coal Creek Coal 
Company, 23 LABOR CASES © 67,579, 204 F. (2d) 
579 (CA-10, 1953), and NLRB wv, Wallick and 
Schwalm Company, 22 LABOR CASES ° 67,099, 
198 F. (2d) 477 (CA-3, 1952). 

” Cited at footnote 17 

* Chairman Leedom 
and Bean 

* The majority opinion considered it unneces- 
sary to rely upon the trial examiner's findings 
that the handbill contained false statements, 
holding “Statements made by employees to 
the public which deliberately cast discredit 
upon their employer's product or service are no 


and Members Rodgers 
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f a strike 
ing reinstatement rights to these individuals 
The verbatim content of the handhill follows 


the course with a majority deny 


“BEWARE PAINT SUBSTITUTE 


‘ 


PATTERSON ARGENT 
WHO MANUFACTURE 
PRAND Of} Rn Pr S., WERI 
COMPANY AS A 


MANUFACTURED 


“THE EMPLOYEES OF THI 
COMPANY IN| CLEVELAND 
PAINT UNDER THI 
FORCED ON STRIKE BY THI 
RESULT, THERE IS NOT BEING 
ANY PAINT AT THE PATTERSON-SARGENT 
PANY IN CLEVELAND BY THE WELL TRAINED, EX 
PERIENCED EMPLOYEES HAV} MALI rHt 
PAINT YOU HAVE ALWAYS BOUGHT 


COM 


WHO 


“THIS IS 
CERTAIN THAT ANY BP. S 
MADE BY THE REGULAR EMPLOYEES WHO KNOW 
THE FORMULAS AND THE AMOUNT OF 
INGREDIENTS TO PUT INTO PAINT. IF YOU SHOULD 
HAPPEN TO GET PAINT WHICH IS MADE BY ANY 
OTHER THAN THE REGULAR, WELL TRAINED, EX 
PERIENCED WORKERS, IT MIGHT NOT DO FOR Yot 
WHAT YOU WANT IT TO DO i PEEL, 
CRACK, BLISTER, SCALE OR ANY ONE OF MANY 
UNDESIRABLE THINGS THAT WOULD CAUSE Yot 
INCONVENIENCE, LOST TIME AND MONEY 


A WARNING THAT YOU SHOULD MAKI 
PAINT YOU BUY IS 


EXACT 


COULD 


THINK! IS IT WORTH YOUR WHILE TO 
RISK SVENDING YOUR GOOD MONEY FOR A PROD 
UCT WHICH MIGHT NOT BE WHAT YOU ARE 
ACCUSTOMED TO USING“ yot WiILI BI IN 
FORMED WHEN YOU CAN AGAIN BUY BP. § 
PAINT WHICH IS MADE BY THE REGULAR EM 
PLOYEES IN CLEVELAND.” 


“ ' 
STOP 


The handbill during a 
one day period to the company’s customers 
and the general public 
certain retail hardware 
which handled paint 
Both the 
ing opinions of the 


Was passed out 
in, and in front of, 
Cleveland 
manutactured by the 
majority and dissent 
Board relied upon the 
Supreme Court Jefferson Standard case, 
that 
results 


stores im 
company 


each 


length decision, with 


Opposite 


construing at 
diametrically 


The found that “the 
handbill was intended to, and did, publicly 
impugn the quality usability of the 
Respondent's and that it 


sJoard majority 
and 


product,” ® Was, 


less disloyal and a breach of confidence because 


they are truthful In Jefferson Standard. the 
Board made the finding that the handbill did 
not contain any willful misrepresentation of 
fact, but it did not otherwise indicate that the 
factor of truth or falsity was considered rele 
vant in the decision. But cf. NLRB wv. Atlantic 
Towing Company, 17 LaBorn Cases © 65.571 
180 F. (2d) 726, rehearing den 18 LABOR 
CASES ‘ 65,854, 182 F. (2d) 625 (CA-5. 1950) 
in which the court implied that the truth of 
employee utterances, irrespective of the context 
or the motives of the speaker, is the test of its 
protective character under Sec 7 However 
the Board, in Jefferson Standard, stated its 

(Continued on the following page) 


359 





therefore, as in the Jefferson Standard case, 
an act of “detrimental disloyalty” perpe- 
trated by the responsible employees upon 
the company. They recognized that the 
facts as to the handbill issue in this case 
differed from those in Jefferson Standard 
but did “not find these differences to be 
at all decisive.” Apparently referring to the 
“separability” factor emphasized by the 
Supreme Court in Jefferson Standard, they 
concluded that “it cannot be maintained 
that the offending conduct bore any less 
relation to an existing labor controversy 
in that case than does the conduct 
plained of here,” and thereupon reached 
“the same result on the same broad principle 
as did the Board and the Supreme Court in 
the Jefferson Standard case, namely, that by 
the strikers 


com- 


the means employed here 
forfeited any right they may have otherwise 
had to the protection of the Act.” (Italics 
supplied.) 


Dissenting Members Murdock and Peter 
son relied upon three broad bases to find 
that the company had diseriminatorily re- 
fused to reinstate the complainants: (1) 
that the handbill was not in fact an “attack’’ 
upon the company’s product, but was 
merely a cautionary notice to the public 
justified by the evidence of past measures 
employed by the company in connection 
with the union's strike 
pany in 1948; (2) that even if the handbill 
did constitute an “attack” on the quality of 
the company’s paint manufactured during 
the strike, the activity was within the 
protection of Section 7; and (3) that, in 
any event, the record established that the 
company’s termination of the complainants 

motivated—providing the 
addition to the fact 
for a violation 


against the com- 


unlawfully 
specific element, in 
of discrimination, necessary 
of Section 8(a)(3). Ground (1) involves a 
factual question which appraised 
largely upon a reading of the handbill itself. 
In ground (3) the dissent applied the “re 
“retaliatory” test, which has 
commented upon above.” 


Was 


can be 


prisal” or 
already been 
(Footnote 52 continued) 

respectful disagreement with the court of ap- 
peals on this point. See also the Second Cir- 
cuit’'s holding in the Peter Cailler Kohler case 
cited at footnote 22, that the union's published 
resolution attacking the company was ‘‘too 
venial’’ to serve as a libel and the court's 
reservation, therefore, on the broader question 
of whether a union engaged in a lawful strike 
has a qualified privilege respecting libelous 
attack against the employer. 

“It is interesting to note certain language 
used by the dissenting members in reaching 
this conclusion: ‘‘The bulk of these alleged 
acts of misconduct, prestrike and strike, were 
manifestly unfounded, or specious, or plainly 
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Ground (2), as to which the majority and 
dissenting opinions were squarely at odds, 
touches directly on the major aspect of 
the entire discussion herein. 


In their respective interpretations of the 
Supreme Court decision in Jefferson Stand- 
ard, the central difference in the opposing 
Joard members in Patterson 


opinions of the 
construction to be 


Sargent concerned the 
placed upon the Court’s dictum. 


The majority read the Court as stating 
that, even apart from the “separability” 
factor, the employment of such means, “i.e., 
the public disparagement of the quality of 
the employer's product,” were outside the 
protection of Section 7, without qualifica- 
tion as to the existence or nonexistence 
of a strike situation. The view of the dis- 
sent, which treated the question at greater 
in the 


length, was expressed, in essence, 
following passage: 

“It is demonstrable on a number of 
grounds, however, that the majority’s in- 
terpretation of the Supreme Court dictum 
is unwarranted. The dictum was expressly 
tied (and necessarily so) to the actual facts 
in the Jefferson Standard case which, among 
other things, did not involve a strike, as 
here. As shown, the Court had 
specifically adverted to the Board’s own 
treatment of the Jefferson Standard 
that the attack in the handbill there was 
effectively separable from the labor contro 
versy. The [“work and attack”] doctrine of 
the Hloover case and other like cases, which 
the Supreme Court in Jefferson Standard 
cited in aid of its actual holding, did not 
involve the issue or tact of the separability 
of the attack labor controversy 
In those cases, in which the various Courts 
of Appeals found that the particular mis- 
conduct (1.e., attacking the employer's busi 
wages) Was unpro 
openly and un 
labor 
itself 


already 


case 


from the 


collecting 
attack 
related to the 
‘I he 


never 


ness while 
tected, the 
questionably 


Was 
existing 


controversy Supreme Court 


had theretofore upon the 


passed 
Under the circum- 
stances, we are constrained to believe that the 
Respondent was not motivated in terminating 
the 8 complainants, primarily or basically, by 
reason of their participation in the handbill ac- 
tivity or because of any of the assorted mis- 
deeds alleged against them with which the 
Respondent filled the record, We are con- 
vineed, rather, that the Respondent's 
true motive in so deliberately screening out for 
discharge all the effective leaders in the local 
union was to punish them for their past, pre 
strike vigorous representation of the employees, 
and for initiating and fostering the lawful 
strike."’ 


of a protected character 
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validity of the Hoover doctrine. Nor in its 
actual holding in Jefferson Standard did it 
reach that question in view of its separability 
finding. Only in light of this background 
is the Supreme Court's dictum in Jefferson 
For it is then evident 
intended to indicate 
the separability 
agreement with 
‘means’ 
other 


Standard meaningtul. 
that the dictum was 
simply that even absent 
factor, the Court was in 
the /foover doctrine, i. e 
of enyvaging in 
wise protected by Section 7, employees who 
undertake to attack their employer's busi 
ness while continuing at the same time to 
collect his wages forfeit such protection 
The Court’s citation of the line of 
beginning with Rockaway News 

that the Court considered the 

Jefferson Standard, 
similar cases, as falling 


that as a 


a concerted activity 


Cases 
shows 
merely, 
type of misconduct of 
and of Hoover and 
within the restricted class of concerted activi 
ties, illustrated by those cited cases, as to 
which, because of the unlawful means em 
ployed, the afforded in 
Section 7 declared 
forteited 


“In 
from the 
son Standard is an 
Hoover doctrine 
this doctrine by its 
strike 
Stant 


broad 


had 


protection 


judicially bee n 


derive d 
lefler 
endorsement of the 
And not only does 
exe lude a 


most that can be 


Court's dictum in 


the 
Supreme 


sum, 


very terms 


exists in the m 


requires the 


situation, such as 
case, but itt logically 
result that the kind of attack on the 


ployer there involved if undertaken in the 


em 


context of a conventional strike would have 


the protection of Section 7.” 


The further poit in the dissenting opinion 


seems worthy of note Issue was taken 


with the “startlingly novel concept” of the 


“which declares unprotected the 


majority 
publicized criticism by striking employees 
the 


product, as distinguished from the protected 


directed to quality of their employer's 


speech during the strike 


kinds 


business 


character of their 


respecting all other of criticism of 


‘employer's and product’ 
Such a think, is 


fraught with danger for striking employees, 


their 


view of the law, we 


and is incompatible with the provisions and 
philosophies of the Act, as indeed it is with 


the realities of legitimate industrial con 


test between employer and employes 


* These Supreme Court cases are cited at foot 
note 21 

” At this point, as they had done 
their opinion, the dissenting members invoked 
the authority of the “product boycott cases" 
as affirmative support that the Patterson- 
Sargent handbill was lawful, namely “The 
Hoover Company v. NLRB {cited at 


earlier in 


The Developing Law 


Misconduct of Individual Employees 


Prefatory comment. In principle, the 


Same considerations obtain in interpreting 


and applying Section 7 
ployee concerted activities whether the al 


protection of em 
leged misconduct concerns the whole group 
activity or merely a single misdeed of an 
individual striker. If the 
lawtulness should apply in the one category, 
it should in the However, in practice 
and effect, the striker activity 
appears to be relatively more vulnerable to 


criterion of un 


other 
individual 


forfeiture of Section 7 protection on grounds 
The type 
employer 


of alleged impropriety of conduct 
of misconduct alleged by the 
against the individual striker generally varies 
from that asserted against the 
to retutation 
kor 


described 


in character 
group and is less susceptible 
as to the allegation’s being untounded 
example, the Rubin Brothers rule, 
below, which is particularly applicable to 
issues of individual misconduct, relieves the 
employer of the full burden of establishing 
that the miscon 


committed 


in his affirmative detense 


duct he 


As earlier 
question when the means employed in con 
unlawful, as in the 
this settled 
ourt decision 


alleges was actually 


there is no open 


indicated, 


certed activities are 


case of violence, for has been 
since the Supreme ¢ lansteel 
as falling outside the protection of Section 
7. However, in numerous cases where pro 
demed, the holding 


conclusion of 


tection has been was 


not made to turn on a “un 


although in certain ot these 
result obviously 
rather, the Board deter 
ad hoc \Wasis Qt 
this issue, it is true 
light 


allowable 


lawfulness,” 


cases such a was present 


mstance, 
been on an 


In each 
mination has 
course, in the nature ot 
that 


of its own peculiar tacts, 


each case must be resolved in 
and an 
trea of discretion in the Board is generally 


However, it seems 


that 


recognized in the courts 
administrative 


limits of 


essential in the law 


determinations be made within 
delineated criteria geared to the 


It would 


sufficiently 
objectives of the governing statute 


be fruitless to examime thi 


attempt te 
exhaustively becau ( 
tact I hie 


discu 


line of cases 


vide variety of situations 


which have been selected tor ston 


will furnish some insight as to the standards 


which have guided the Board. 


[cited 
NLER 
(cited 


footnote 8]; Kitty Clover v. NLRB 
above], enforcing 108 NLRB 1665 
v. Electronics Equipment Company 
above): 2044 F. 2d 848, 851 (C. A. 9), affirmed 
AT U. S. SOL, wherein the Court noted that the 
Board itself made no allegation and ‘assumed 
that a consumer product boycott was not un 
lawful under the Act 


1687 
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Abusive name-calling. —The bounds of 
language beyond which an employee en- 
gaged in concerted activity may not go 
are apparently nowhere in the cases clearly 
defined, The problem has at one time been 
aptly epitomized in these terms: “AI- 
though the Board does not condone the use 
of abusive and intemperate language, it is 
common knowledge that in a strike where 
vital economic issues are at stake striking 
employees resent those who cross the picket 
line and will express their sentiments in 
language not altogether suited to the 
pleasantries of the drawing room or even to 
the courtesies of parliamentary disputation.” ” 


The recent Nutone case,” as litigated before 
the Board and in the court, is significantly 
illuminating on the point. There three em- 
ployees (Virgie Marshall, and Della and 
Charlottie Puckett) were denied reinstate- 
ment by the company because of their al- 
legved use of vile and abusive language. 
The Board upheld the trial examiner's find- 
ings that of the three only Marshall had 
engaged in misconduct justifying termina- 
tion. 


The exact language used by Marshall, 
which was not spelled out in the decision, 
was described as a “variety of vile and 
obscene statements, cursing and profanity; 
indecent and obscene suggestions relating 
to biological and bodily functions”; applica- 
tion of the term “brown certain 
employees; and “statements directly at- 
tacking the virtue of female employees gen- 
erally” and of one employee in particular. 
By comparison, the examiner held that 
Charlottie Puckett’s conduct “was much less 
flagrant.” She used such language as 
“ignorant s—o—b—,” “You g—d—s—o—b—’s 
don't know any better” and “brown nose.” He 
relied upon Efco Manufacturing Company,” 
where the Board ordered the reinstatement of 
one striker who, among other things, called a 
nonstriker a “wop-bastard” and denied re- 
instatement to another striker who ascribed 
toa nonstriker “the capability of committing 
unmentionable.”’ 


nose” to 


an act so foul as to be 


The examiner in Nutone undertook to state 
the precedents: 

“The and the 
quently held that the use of vilifying and 
disparaging language by a striker on the 
picket line does not affect his right to re- 


soard Courts have fre- 


“ Longview Furniture Company, 100 NLRB 
301, 204 (1952). 
* 112 NLRB 1153 (1955) 
* 108 NLRB 245, 249 (1954). 
® Nutone, Inc., 31 LABOR 


(1956). 
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Cases % 70,329 


instatement. See, e. g., N. L. R. B. v. Deena 
Artware, Inc., 198 F. 2d 645 (C. A. 6), 
cert. den. 345 U. S. 906 enf’ing as mod., 86 
NLRB 732 and 95 NLRB 9; Kansas Mill- 
ing Co. v. N. L. R. B., 185 F. 2d 413, 420 

>. A. 10), enf’ing, as mod., 86 NLRB 925, 
928.” 

The Board sustained the trial 
in his withdrawal of protection as to Mar- 
shall, and his refusal to do so as to the 
Pucketts. The United States Court of Ap- 
peals for the District of Columbia ™ had “no 
difficulty in agreeing with the examiner and 
the Board on this point, Perhaps such 
boundaries [of protected language] are far- 
flung, but wherever the line is drawn it 
will fail to encompass as permissible the 
language used by Virgie Marshall.” 

The Board is justified in believing that 
there is language which, when applied 
directly and personally to fellow workers, 
[industrial] peace 
settlement of dis 


examiner 


is disruptive of 
and tends to preclude 
putes.” 

In appraising the Nutone case, it should 
perhaps be noted as a possible basis of dis- 
tinction (although not the trial examiner, 
the Board or the court qualified their hold- 
ings in this regard) that the issue there 
concerned the refusal of the company to 
reinstate these employees after an economic 
layoff, as opposed to a refusal to reinstate 
Also noteworthy is the 
court of ap- 


following a strike. 
fact that it was this same 
peals which remanded the Jefferson Stand 
ard case to the Board for a determination 
of the issues on the basis of the “unlawful- 
test. 


” 
ness 


Such criteria as may be derived from the 
Nutone case have apparently not been made 
recent decision of 


Tool Works Com 
Reports (Fourth 


any clearer in the more 
the Board in American 
pany, CCH Lapor Law 
Edition), § 54,257, 116 NLRB, No. 247 
(December 6, 1956). In that certain 
employees on the picket line, on numerous 
occasions, had shouted through the plant 
pro- 


case, 


windows at nonstriking employees 
fanities, for example, “scabby bastards,” 
i “goddamn bastards” and 
“voddamn scabs.” (Cf. language of the 
Pucketts in Nutone.) The 
the extreme test laid down by the trial ex- 
“Ot test is not my 


even the 


“ ” 
s—O— 


b—'s, 


soard rejected 


course the 
Board's, of what is 


aminer: 
opinion, or, 


“The court stated that ‘references to the 
record indicate that the [trial examiner's] de- 
scription [of Virgie Marshall's language] was 
pallid,"’ 
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permissible language. The decision must 
be with the employer, subject to a finding 
that it is so unreasonable or contrary to the 
rights of the strikers (in the context of the 
given situation, with reference, for example, 
to the habits of the employees and the gen- 
eral atmosphere) as to be discriminating 
within the meaning of the Act.” Instead, 
the Board (Member Murdock dissenting) 
agreed with the examiner's conclusion de- 
nying reinstatement to the employees in 
volved, and simply cited the court of appeals’ 
opinion in Nutone 


Longview Furniture case.—In a 1954 
case,” on remand from the Fourth Circuit 
(24 Lapor Cases § 67,763, 206 F. (2d) 274 
(1953)), which reversed the Board's original 
decision (100 NLRB 301), the Board 
(Member Murdock dissenting) decided not 
to seek Supreme Court review and under- 
took to give effect “for this case only” to 
the court finding—as the Board majority 
interpreted it—that “strikers have 
‘banded together’ or ‘combined’ with others 
obscene, 


w ho 


in hurling a barrage of protane, 
and insulting epithets at nonstrikers in an 


effort to prevent them from working are 


not entitled to reinstatement.” ” The Board, 
applying this test to the immediate facts in 


Longview, denied reinstatement to six of 


nine specified strikers who, it found, had 


hurling a con 
protane 


acted m concert in 
tinuous and repetitious barrage of 
and insulting jibes at the nonstrikers and 
thereby ‘combined’ or ‘banded together in an 
effort publicly to so degrade and humiliate 
the nonstrikers as to prevent them from 


gong to work.”™ (Italics supplied.) 


The remaining three 
were ordered reinstated, 
that they had engaged in 
stances of name calling ™ 
in the repetitious insults of the other six 
strikers.” (Italics supplied.) Member Mur 
dock, in disagreement with the majority as 
to what the legal principle was which the 
court had laid down in Longview, looked to 
court opinion 


strikers 
upon the finding 
isolated in 
yom 


nm question 


“only 
and did not 


the following language in the 
as summarizing the court’s view 


" Longview Furniture Company, 110 NLRB 
173A, 1738 (1954) 

"At the same time, the Board majority re 
affirmed the ‘‘long established principles’ that 
a striker’s use of obscene language on the 
picket line ‘in a moment of animal exuberance’ 
does not deprive him of the right of reinstate- 
ment.’ See, also, to the same effect, Milk 
Wagon Drivers Union v. Meadowmoor Dairies, 
cited at footnote 24, at p. 293 

“ The most serious of these ‘‘jibes,”’ uttered 
by only three of the six strikers, consisted of 
“god damn bitch,”’ ‘‘damn s °o b—,”’ and 


The Developing Law 


“From the standpoint of discharge or re 
instatement there is no difference in princtple 
between engaging m acts of violence and using 
profane and msulting language towards tel 
low employees in an effort to drive them 
from work. We think it is equally clear 
that the Act does not protect them in using 
insulting and profane language calculated 
and intended to publicly humiliate and de 
grade employees who are attempting to 
work in an effort to prevent them from work 
ing.” (Italics supplied. ) 

On the basis of these statements and also 
court, Member Murdock 


decision as holding 


cited by the 


CASES 
construed the court's 
that “the use of nonthreatening but insult 
ing language against persons desirous 
of going to work during a strike” is “equiy 
alent to acts of violence” and that the 
question of concert was not a material ele 
He was therefore of the opinion that, 
Board 


who 


ment 
ordered the 

any striker 
language im an 


as the court decision 
to deny reinstatement to 
used profane and insulting 
effort to get other employees from going to 
Board majority had de 


the decision, the Board 


work and as the 
cided to abide by 
was required to deny reinstatement to each 
of the nine strikers involved 


Threats, acts of disorder, and violence. 
In Republic Steel Corporation v. NLRB, | 
Lapor Cases 9 18,462, 107 F. (2d) 472, 479 
(1939), cert. den., 309 U. S. 684, the 
that disorder is untortu 
usual” during strikes that 
have been m_ the 
contemplation of Congress, when it pro 
Section 13 of the Act that 
should be construed so as 
impede or diminish in 
any way the strike. Jf this 
not so, the rights afforded to employees 
the Act indeed (Italics 
supplied.) 


In kfco 
Board 
ment although he 
manager with a beating 


a nonstriker. In //. AN 


court 


observed “some 


and 


nately quite 


minor disorders “must 


vided in 
nothing therein 


to interfere with or 


mere 


h 


right to 


would be illusory 


Vanufacturing Company,” the 
to deny a striker 
threatened the 
and had assaulted 


Thaye 


retused reimstate 


had plant 


Company,” 


scabby 8s oO b The other epithets were 
“damn scabs,’ crummy down 
trash,”’ and the like 

“Consisting generally of the 
epithets set out in the above footnote 
“Cited at footnote 58, enforced, 29 
CASES ‘ 69,621, 227 F. (2d) 675 (CA-1 
cert. den., 350 U.S. 1007 

“99 NLRB 1122 (1952) This portion of the 
Board's order was enforced in NLRB v. H. N 
Thayer Company, cited at footnote 9, but re 
manded as to another portion 


scabs," low 
same type of 


LABOR 
1955) 
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a striker was reinstated although it was 
established that he had thrown a broken 
bottle into the employer's driveway. Ear- 
lier, in Kansas Milling Company,” the Board 
had stated that before it would deny rein- 
statement to a striker to remedy the em- 
ployer’s unfair labor practices, the “act of 
violence on the picket line or elsewhere in 
the course of a strike” must be of “such a 
. [the] employees 
- In Kansas 


character as to render. . 
unsuitable for reemployment.” 
Milling Company, the Board found that 
the following conduct did not render the 
employees involved “unsuitable” for re-em- 
ployment: (1) deliberately ramming and 
damaging a nonstriker’s car, (2) throwing a 
rock at a company truck and (3) using vio- 
lent language. In Porto Rico Container Cor 
poration, 89 NLRB 1570 (1950),” it was 
held that an employer not violate 
Section &(a)(3) by discharging strikers for 
“engaging in conduct during their con- 
certed activity which exceeds the bounds of 
permissible action.” (Italics supplied.) 


does 


Although this language seems ambiguous, 
it is apparent that the Board did not intend 
to apply the Kansas Milling Company “un- 
suitability” test to determine whether the 
employer had committed a violation.” 
Rather, it appears, the Board was concerned 
solely with whether or not the = strikers’ 
conduct fell within the bounds of protected 
concerted activity.” Although ancillary to 
the substantive question being examined, it 
appears relevant at this point to note the 


"86 NLRB 925 (1949), enforced in part, 19 


LABOR CASES ‘ 66,040, 185 F. (2d) 413, 420 
(CA-10, 1950), 

* The Thayer case cites Kansas Milling Com- 
pany for this proposition, also stating that 
where the incidents in question do not ‘‘involve 
actual restraint, violence or coercion, or conduct 
which exceeded the animal exuberance and 
mutual harassment characteristic of such strike 
situations,’’ the incidents are insufficient either 
to justify a refusal to reinstate the individuals 
involved or to warrant a failure by the Board 
to order them reinstated. See also Horn Manu- 
facturing Company, Inc., 83 NLRB 1177 (1949): 
Old Town Shoe Company, 91 NLRB 240 (1950): 
H, N. Thayer Company, 115 NLRB 1591 (1956) 

” See also Victor Products Corporation, 99 
NLRB 516 (1952) 

“In the Porto Rico case, the Board found 
that the employer had not violated the act by 
discharging a striker who, while brandishing 
a lethal weapon, had threatened a nonstriker. 

" Under certain circumstances, the trailing of 
nonstrikers by strikers was held to exceed ‘‘the 
bounds of peaceful picketing and privileged 
speech."" (JLWU, 79 NLRB 1487 (1948); see 
also Rabouin, d.b.a. Conway's Express, 87 
NLRB 972 (1949); and UMW, District 50, 106 
NLRB 903 (1953).) In these cases, however 
the car following was directly associated with 
violence or threats of violence, or was handled 
in such a manner as to clearly convey ‘‘the un- 
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existence of a significant distinction in the 
remedial action the Board may take in the case 
of an economic strike, on the one hand, 
and an unfair labor practice strike, on the 
other. Thus, in the latter situation, on the 
strength of the Board’s broad powers ex- 
pressly provided in the statute to remedy 
unfair labor practices, it has the discretion 
to order reinstatement and back pay to 
strikers notwithstanding the facts that they 
had engaged in unprotected misconduct and 
that the employer, in the situation of an 
economic strike, would be justified in terminat- 
ing their employment. 

demonstrates the re- 
medial distinction. Involved there was the 
discharge of 103 unfair labor — practice 
strikers; all had been ordered reinstated by the 
Board. The court remanded the case to the 
Board to decide the question—limited to 
certain of the strikers who, the court found, 
had engaged in acts of misconduct which 
soard 


The Thayer case’ 


were unprotected “—of whether the 
in its remedial discretion in such circum- 
stances would nevertheless order reinstate- 
ment and back pay for these strikers. The 
court described the principle, distinguishing 
the situation of an economic strike, that 
“where collective action is precipitated by 
an unfair labor practice [of the employer], 
a finding that the action is not protected 
under §7 does not, ipso facto, preclude an 
order reinstating employees who have been 
discharged because of their participation in 


the unprotected activity.” ™ 


spoken threat that the strikebreakers might well 
be subjected to bodily harm."’ (ILWU case.) 

" Cited at footnote 9 

™ The Board had found that none of the 60 
individual incidents alleged by the employer as 
“misconduct” had ‘‘involved actual restraint. 
violence, or coercion, or conduct which exceeded 
the animal exuberance and mutual harassment 
characteristic of such strike situations.”’ How- 
ever, the court held that eight of these incidents 
“were coercive in nature and calculated to in- 
still fear of physical harm in the non-striker 
victims, and are therefore not activities pro- 
tected under Section 7." 

™ Mr. Justice Frankfurter has also pointed 
out the existence of such authority in his dis- 
senting opinion in NLRB wv. Mastro Plastics 
Corporation, 29 LABOR CASES © 69,779, 350 U. S. 
270, 296 (1956): ‘‘However, even if the strike 
is not a Sec. 7 activity, the Board in the unfair 
labor practice strike situation as distinguished 
from the economic strike situation, may in its 
discretion order the discharged participants re- 
instated. This is so because of the antecedent 
employer unfair labor practices which caused 
the strike, and which gave employees rights 
under Sec. 7. If the Board finds that reinstate- 
ment of such strikers is a remedy that would 
effectuate the policies of the Act, it has the 
power under Sec. 10(c) to issue the necessary 
order.’ 
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raisine the 


B. V. D. case.—In B. 1’. ). Company, 110 
NLRB 1412 (1954), the Board (Members 
Murdock and Peterson dissenting) denied 
reinstatement to certain strikers who, al- 
though they were not themselves so engaged, 
continued to picket while acts of violence to 
plant property were committed by unidentified 
persons and while lesser acts of misconduct 
were committed, in part by pickets and in part 
by outsiders. The violence to property included 
the dynamiting of the plant’s electric substation 
and the firing of bullets through plant windows 
at night. The National Guard was called 
out and a state court injunction was issued 
Misconduct found by the Board at or neat 
the picket line included flagging down or 
blocking of vehicles to cut off transporta 
tion; shadowing of trucks leaving the 
premises; putting of truck license numbers 
on picket signs; throwing of nails on drive 
epithets like “scabs” and 


like “yellow 


Ways; use of 
45 with adjectives 
livered” or “yellow bellied”; and throwing 
eggs at two nonstrikers at a bus stop. The 
Board characterized the case as “involving 
the most blatant and violent misconduct, 
pursued to terrorize and 
ployees and to destroy company property.’ 
The Board’s theory that the strikers 
in question impliedly approved and ratified 
the violence and invited it by accepting the 
benefits thereof and by continuing to picket 
without taking steps to discourage and re 
pudiate the misconduct. Member Murdock’s 
dissent argued that the Board majority had 
adopted a new policy which departed from 
the test theretofore applied by the Board 
and courts requiring the tdentification of the 
strikers as participants in the misconduct 
Member Peterson, in dissenting, expressed 
doubt that the majority was adopting a new 
than existing 


cowards” 


intimidate em 


Was 


policy rather misapplying 


policy 

The United States Court of Appeals for 
the District of that 
part of the Board’s order finding that the 
had violated Section &(a)(1) and 


Columbia ” enforced 
company 
(3) by 

causing the 


discharging 23 employees, thereby 
strike. It affirmed the 
reinstatement of the six 


had not 


Board's 
order requiring 
unfair labor practice strikers who 
disqualified themselves. However, the decree 
remanded to the Board, for 
that 

remstatement 
pay to the 37 had 
to picket during the violent strike and who 


had not repudiated the violence 


set aside and 
Boar d's 
bac k 


continued 


reconsideration, part of the 
denying 


strikers 


decision and 


who 


+B. V. D. Company, Inc. v. NLRB, cited at 


footnote 24 


The Developing Law 


acne of ite leocalitv ™ =TThise. 


ninver 


The court's opinion rejected the Board's 
principal holding to the extent that the 
Board had “upon its assertion of 
power under 10(c) of the Act” to 
deny reinstatement back pay “where 
violence and misconduct attend a strike” 
without regard to individual fault. The 
court said that a conclusion of ratification 
drawn from the strikers’ failure to abandon 
their picketing would curtail the statutory 
right to picket. The opimon reads, in part 

“The 
when they 


‘violent strike’ and failed to repudiate 
which ‘committed 


rested 
Section 
and 


soard that the strikers erred 
continued picketing during the 


and 


SaVs 


violence was 
on their behalt’ 


the Board concludes that the 


denounce 


From these two factors, 
strikers ‘wel 
miscon 
right to 


drawn 


comed, approved and ratified’ the 
duct and therefore torteited their 
relief. A conclusion of ratification 
mere picketing 
curtail an 
Curtailment ot 


failure to abandon 


important 


from 

would 
tional 
justified violence has 
the picketing effect 
would operate destructively as torce and in 
timidation’. Milk H’agon Drivers v. Meadow 

Dairies, Ine 312 U. S. 287, 2B 
(1941). As the Union points out, the 

made no finding that the picket line 
had ‘a coercive effect’, or that the picketers 
themselves contributed to the violence 


and constitu 


this right 1s 


right 


only when ‘given to 


a coercive whereby tt 


moor 
Board 


itself 


“The Board's decision rests on the simple 
findings that there was picketing and there 
violence No connection between the 


shown. We think that 


For that reason the order must 


was 
two was basis not 
sustainable 
he set aside in part and the case remanded 
will not attempt to 


Such preseription 


for reconsideration, We 
prescribe proper criteria 


factors, is for the toard’s 


involving many 


initial determination 


The 


remand 


Board decided to accept the court 


Burden of Proof — 
Rubin Brothers Test 


The burden of proor im the entire case 1s 


of course, always upon the General Counsel 


His 


prima-tacie case of a violation of See 
tion &(a)(3) 1s 
establishing without 
an employer to reinstate 
has not 
the employer may 


made out, for example, by 
refusal of 
an economic striker 


attempt 


more the 


whose place been ever, 
as shown above, 
to overcome the prima-facie case on the 


basis that the striker has engaged in strike 


“Cf. the opinion of this court of appeals in 
the Jefferson Standard case 
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namaste ahwinnels< se na7a0 O62 ™" 


“misconduct.” For a long period under 
Board decisions, the employer had to estab- 
lish as an affirmative defense the actual 
commission of the alleged “misconduct.” ” 
The rule was changed in Rubin Brothers 
Footwear, Inc., 99 NILRB 610 (1952),” which 
holds that “the honest belief of an employer 
that the striking employees have engaged 
in misconduct provides an adequate defense 
to a charge of discrimination in refusing to 
reinstate such employees unless it affirma- 
tively appears that such misconduct did not, 
in fact, occur.” 

Consequently, if an employer relies in 
good faith on certain alleged misconduct 
in refusing to reinstate a striker, there is 
no violation of Section 8(a)(3) unless it is 
affirmatively established by the General 
Counsel either that the employer was mis- 
taken in his belief that the misconduct 
occurred or that the conduct relied upon, in 
fact, was not misconduct, but was protected 
concerted activity. 


Condonation 


While the question of “condonation” may 
in certain respects be collateral to the main 
subject of discussion herein because it com- 
monly arises in Section 8(a)(3) proceedings 
employee concerted 
touch upon its 


issues oft 


relevant to 


involving 
activities, it is 


Corporation, 5A 
“Once 


7 Mid-Continent Petroleum 
NLRB 912 (1944), which stated the test: 
it is pleaded that the discharge was 
made for unlawful conduct inseparably con- 
nected with the strike, the burden was on the 
respondents to show that all the striking em- 
ployees discharged therefor had, in fact, been 
guilty of unlawful conduct . . ay 

™ The Board's finding of a Section 8(a)(3) 
violation, after applying its new test, was set 
aside by a majority of the court, which found, 
on the evidence, employer justification for the 
discharge and generally indicated disagreement 
with the Board's ‘‘rule of proof’ in the case (set 
aside, 23 LABOR CASES 67,527, 203 F. (2d) 486 
(CA-5, 1953)). However, in Bishop, d.b.a, New 
Hyden Coal Company, 108 NLRB 1145, 1148 
(1954), the Board reiterated its adherence to its 
“rule of proof’ in Rubin Brothers, citing in 
support NLRB v. Industrial Cotton Mills, 24 
LABOR CASES ° 67,947, 208 F. (2d) 87 (CA-4 
1953), cert. den., 347 U. S. 935, and Cambria 
Clay Products Company, 106 NLRB 267 (1953) 
Cambria was enforced as to the Board's Rubin 
Brothers rationale (26 LABOR CASES 68,540, 215 
F. (2d) 48 (CA-6, 1954)) 

See, for example, Hoover Company, cited 
at footnote 7, at p. 1622 (mass picketing), set 
aside on other grounds (citation at footnote 8): 
Carey Salt Company, 70 NLRB 1099 (1946) 
(plant seizure); Acme-Evans Company, 24 NLRB 
71, 100 (violence), enforced, 6 LABOR CASES 
* 61,117, 130 F. (2d) 477 (CA-7), cert. den., 318 
U. S. 772: Stewart Die Casting Corporation, 14 
NLRB 872, 896 (1939) (sit-down strike), en- 
forced, 2 LABOR CASES 18,719, 114 F. (2d) 849 
(CA-7), cert. den., 312 U. S. 680. See, par- 
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, 


broad outlines. “Condonation,” as the term 
itself implies, essentially involves an appli- 
cation of the legal concept of waiver or 
estoppel. In the context of the type of issue 
generally dealt with herein, a finding of 
condonation operates to remove an em- 
ployer’s defense of employee misconduct 
where the facts establish that the employer, 
with knowledge of the alleged misconduct, 
overlooked or pardoned the offense. 


The Board has held that an employer who 
condones his employees’ participation in 
unprotected concerted activities waives what- 
ever rights he may have had to discipline 
them for such activities. Such cases have 
involved either (1) violence or other similar 
conduct during the course of otherwise law- 
* or (2) participation 
Joard for 


ful concerted activity * 
in concerted activity which the 
policy reasons had held to be unprotected.” 
This rule has not been applied, however, 
where employees have struck to force the 
employer to enter into an unlawful union 
security contract and, thus, to engage in 
activities per se in violation of the act.” 

It has also been held that an employer 
might lawfully discharge employees for en- 
gaging in a strike tantamount to mutiny 
and, hence, a_ federal though 
the employer had permitted the strikers to 
after the strike without 


crime, even 


work for a time 
ticularly, Clearfield Cheese Company, Inc., 106 
NLRB 417 (1953), and cases cited therein, where 
the Board held that an employer had condoned 
strikers’ picket-line violence and waived any 
right to refuse their reinstatement by indicating 
that sirikers would be reinstated to available 
jobs while failing to mention misconduct as 
reason for not re-employing them 

“See, for example, the following cases in- 
volving strikes in breach of contract: Alabama 
Marble Company, 83 NLRB 1047 (1949), en- 
forced, 19 LABOR CASES ‘ 66,139, 185 F. (2d) 
1022 (CA-5, 1951): H. A. Laboratories, 830 NLRB 
711 (1948), enforced 19 LABOR CASES { 66,324, 
188 F. (2d) 885 (CA-2. 1951): Fafnir Bearing 
Company, 73 NLRB 100; Carey Salt Company, 
cited at footnote 79. 

"For example, Mackay Radio and Telegraph 
Company, 9% NLRB 740 (1951), where the 
Board held that the condonation principle does 
not apply to unprotected activity which in itself 
constitutes a violation of the act. The Board 
observed that the striking union's purpose in 
demanding an unlawful union security clause 
would have made the strike an unfair labor 
practice within the meaning of Sec. 8(b)(2) 
if such charge had been filed. Because the strike 
objective was, therefore, in conflict with express 
policies of the act, the Board concluded that the 
strikers could not invoke the protection of the 
act regardless of any showing of condonation 
by the employer. That situation involved 
“basic public policy considerations,’’ whereas 
the cases in which the condonation principle 
has been applied involved principally an undue 
jeopardization of an employer's interests. 
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raising the issue of its legality.” Thus, 
while unprotected activity may yvenerally be 
condoned, it appears settled in Board cases 
that basically unlawful activity cannot be 
condoned. 

In a recent case of interest, NLRB v 
Varshall Car Wheel and Foundry Company, 
27 Lapor Cases { 68,900, 218 F. (2d) 409 
(1955), the Fifth Circuit held that the 
Board™ had erred in finding that the com- 
pany had condoned an illegal strike which 
was timed without prior warning and which 
might have resulted in substantial physical 
damage to the plant and pecuniary loss to 
the company. The court concluded that 
the Board had no authority to compel the 
to reinstate employees who had 
ratified the 


company 
participated in, 
strike. The court the case to 
the Board with directions “to 
which employees were justifiably discharged 
or denied reinstatement in the light of” the 
forth in the court opinion 
soard issued a supplemental 


authorized or 
remanded 
ascertain 


principles set 
Thereatter, the 
decision complying with the court order.’ 


Conclusion 


The actual violation charged in the com 
plaint and the ultimate issue for resolution 


that of alleged employer untair labor 


practices in discriminating against employees 


should not be obscured in preoccupation 
with questions of asserted employee mis 
In relation to the strict legal issuc 


to mis 


conduct 


at hand, the act is not addressed 
behavior of employees in concerted activities, 
but to the protection ot 


basic rights of employees and to the practices 


declaration and 
which are against public 
that a broader con 
given the latter, the 
provisions of the 


of the employer 


policy. It would seem 
should be 
expressed and positive 
act, as opposed to those which operate to 


have to be 


struction 


detract therefrom and which 
inferred 

Under the act as applied, employees who 
activity engage im mis 
deemed by the 


direct op 


in their concerted 


conduct which would be 
Board unprotected do not, by 
eration of law, lose their employment status, 
in whole or The employer himselt 
is the prime arbiter in 


meting out the penalty, yet 


in part 
judging the offense 
and the em- 


“Southern Steamship Company 1+ NLRB, 
cited at footnote 9 

"105 NLRB 57 and 107 NLRB 314 

"115 NLRB, No. 4 (1956) 

" NLRB v. Mackay Radio and Telegraph Com- 
pany, 304 U. S. 333, 346 (1938) 

“ Cited above 

** See also, for example, Milk Wagon Drivers 
Union v. Meadowmoor Dairies, cited at footnote 


(1953) 


The Developing Law 


ployer quite obviously is not in a disin 


terested and unbiased position to rendet 


lair 
the principal interests to be accommodated 
Statutory right 


and equitable judgment where one of 
is the employees’ to cnpage 
activities for their mutual aid 
Strikers, in the 
do remain employees of the 
Nevertheless, any realistic appreci 
industrial relations should immediate] 
the idea that an employer during a 
strikers the 


in concerted 
and course oft 
a strike, 


plover . 


protection 
em 


ation of 
retute 

trike may 
powers of control and discipline 


exercise over satne 
which he 
exercises over them while they are at work 
W hile, in the 
parently anomalous position of the employer 


hardly be should 


accorded weight in 


nature of things, this ap 


can avoided, its existence 
at least be significant 
delineating criteria of employee misconduct 
and prescribing evidential tests to govern 
the trial of this issue 

The Third Circuit, in Republic Steel Corpo 
ratuen v. NLRB, said 


‘A strike is 


CCOMOTMIIC 


a battle waged 
kK nygaged in it are 
feelings are stirred to 
call forth hot 


blows on the 


essentially 
with weapons 
human bemgs whose 
the depths 
Hot words 
line The 
to physical combat by those engaged 
dithcult to prevent even 
direct the fight. Violence 
much it is to be 


Rising passions 
lead to 


transtormation 


words 
picket from eco 
nomen 
in the contest ts 


when « ool hie ads 


ot this nature, however 


regretted, must have been in the contem 
plation of the Congress when it provided in 
See 13 of the Act that therem 
should be construed so as to 
or unpede or diminish in any way the 
to strike It this 


afforded to employee s by the Aet 


nothing 
interfere with 
right 
right 


were not so. the 


would be 


a 


indeed illusory.” 
The 


expression does not lie in its literal reading 


important meaning of the quoted 
but in its philosophical approach to strikes 
from the NELRA. In 
this blunt law.” in 
1939, the taken 


as might 


Vanitaye 
but 
Phird Circuit is not to be 


pomt ot the 
realistic view of the 
appear to the casual eye as 
be cause 


I he 


“Who 


unlawtulness 
strike 


court is to 


tolerating violence or 
it took place in the heat of a 
reterence otf the 
which is undoubtedly 


specific 
lence of this nature,” by 
meant conduct actually short of any criminal 


‘the right of free speech 

drawing from a trivial 
rough incident or a moment of animal exuber 
ance the conclusion that otherwise peaceful 
picketing has the taint of force 

“Cf. Cox, “The Right to Engage in Con 
certed Activities,’ 26 Indiana Law Review 319 
322 (Spring, 1951) 


293, that 
denied by 


24, at p 
cannot be 





element. No one could seriously suggest, 
in view of its patent absurdity, that the 
Third Circuit would even harbor the thought 
that the federal labor relations statute ousted 
the states of their fundamental police powers 
to prosecute any criminal! committed 
on the picket line. Inherent in the court’s 
judgment of the contemplation of Congress 
when it wrote Section 13 is the placement 
of appropriate emphasis on local police au- 
thorities to remedy breaches of criminal 
law and on the federal statute to preserve 
the right to strike, except to the extent that 
such right is “specifically” qualified or 
diminished in other provisions of the act. 


acts 


However, Board cases show that the pro- 
vided rights of employees to strike and 
generally to engage in concerted activities 
have been withdrawn result of em- 
ployee conduct, in the course of concerted 
activities, which was entirely lawful, Board 
proceedings on a complaint issued by the 
General Counsel of employer violation of 
Section 8(a)(3) and/or (1) are converted 
into a trial of employees alleged by the em- 
“misconduct.” 


as a 


ployer to have engaged in 
At stake are the jobs of employees, many 
with long and satisfactory employment 
records. The traditional, constitutional safe- 
guards required in criminal trials, such as 
presumption of innocence and proof beyond 
reasonable doubt, are not applicable in 
Board litigation of misconduct issues, In- 
deed, under the Board’s Rubin Brothers rule, 
the sole practical limitation in finding justi 
fication of the employer's defense of “mis- 
conduct,” whether unlawful or not, is that 
the record as a whole must support an 
inference that the alleged act fact 
committed, or that the employer honestly 
believed that it was 


was in 


In the first Supreme Court test of Section 
7 rights as to the use by employees of im 
proper methods in’ pursuing permissible 
objectives, the Court, in Fansteel, reversed 
the Board and read into the act the neces 
to the “unlawful 
Similarly, pro 


sary denial of protection 


conduct,” a sit-down strike 

“ The dissenting opinion in Patterson-Sargent 
charged that the Board has effected ‘‘a marked 
extension of the forfeiture doctrine into an 
area which is a far ery indeed from the Fansteel 
case.’' Cited at footnote 17, at p. 1639 

“Cf. Cox, work cited at footnote 88, at p. 
335: ‘Despite the number and uniformity of 
these [Board and court] decisions, they offer no 
very satisfactory rationalization."’ 

“ The Second Circuit, in Peter Cailler Kohler 
Swiss Chocolates Company, cited at footnote 22, 
was clearly of the same opinion as to the re- 
quirement that the misconduct be found unlaw- 
ful. As to the applicability of the unlawfulness 
test, no conflict appears to exist with any other 
court of appeals 
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tection was withheld by it in the Southern 
Steamship case, in 1940, where strikers en- 
gaging in mutinous conduct were in vio- 
lation of federal law. Since these early 
landmark decision’ of the Court, the Board 
has greatly extended the area of unpro- 
tected concerted activity as to both group 
and individual employee conduct.” The 
bases for Board denial of Section 7 pro- 
tection, which have been many and varied,” 
have apparently never embraced a fixed 
criterion of unlawfulness. In the Jefferson 
Standard and Patterson-Sargent cases, such 
a test was decisively rejected by a Board 
majority. In view of its conclusion that the 
handbill was “separable” from the existence 
of concerted activity, the Supreme Court, 
in Jefferson Standard, did not pass upon the 
holding of the United States Court of Ap- 


peals for the District of Columbia that a 


finding of unlawfulness was an indispensable 


condition to denying employees the pro- 
tection guaranteed in Section 7." The Su 
preme Court has not, in any other 
definitively spoken on this vital question 
affecting fundamental employee rights under 
the act. At any rate, there surely appears, 
as to this important aspect of labor relations 
ascertainable standards 


case, 


law, the need for 
by which employers, unions, employees and 
the public in general may reasonably ap- 
prise themselves of the degree and kind of 
“misconduct” which is protected under the 
act and that which is not. 


The view of 
1951, was in a similar vein: 


one eminent authority, in 


“2. although the philosophy of Section 
7 fixes the basis from which the definition 
of ‘concerted activities’ should be approached, 
it does not furnish criteria by which to 
the line between protected and unpro- 
Thus the central problem 


draw 
tected activities. 
becomes the establishment of standards by 
factors can be 


which wholly egregious 


eliminated and the subjective attitudes of 
judges and administrators reduced to minimal 


roles.” ” [The End] 
“Cox work cited at footnote 88, at p. 325 
Also compare Cox's comments upon preserving 
‘a tolerable balance of economic power between 
employer and employees in case of open conflict 
without requiring the N. L. R. B. and courts 
to read into concerted activities [in Sec. 7] 
moral and economic limitations for which they 
lack accepted standards Protection would be 
denied only to violence, mass picketing and 
related misconduct [that is, unlawful conduct] 
which both our labor laws and general criminal 
statutes have uniformly condemned.”’ (Italics 
supplied.) (At p. 339.) 
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The Cover: 
Population 1965 .. . 


Mavruus, who lived from 
1766 to 1834, feared an ever-increasing population, His theories, 
although given credence in his time, have been stripped of 
truth, at least as far as their application to the United States 
is concerned, A national population of 193 million is predicted 


for us by the year 1965. 


Since the beginning of the twentieth century, our popula 
tion has grown by 92 million to 168 million, an increase of 
121 per cent. But we look on this as good, as it provides the 
economy with workers, consumers and taxpayers (a genus 
of earners necessary to government). Three prime factors had 
a hand in this growth: immigration, birth rate and death rate. 


IMMIGRATION once was an 
important factor in our growth, but since 1930 migration has 
averaged only about 200,000 per year. The national birth rate 
plays an important part in the number and the age composi 


tion of our population, 


Between 1930 and 1939, fewer than 25 million babies were 
born in the United States, but during the 1940's nearly 32 
million children were born, and in the last six years, more than 


25 million. 


‘ 
Ss TENCE has effectively checked 
the death rate, dropping it from 17.2 per 1,000 in 1900 to 9.6 


in 1950. Not only are people living longer, but their average 


working life has increased from 32 to 42 years. 


On the basis of recent trends, we can reasonably expect 
a total labor force of approximately 79.2 million by the year 
1965. A third of this number will be women. The Malthusian 
“horsemen”——-war, famine and disease—never reached our 
shores. While our population increase will provide an ade 
quate labor force in terms of number, the labor force of the 
future must be adequate in terms of skills. As the Secretary 
of Labor recently pointed out: “Brawn in a worker is 
longer enough. Technological developments in the years 
ahead will demand a labor force possessing a high degree of 


skill and creativeness.”’ 
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